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Preface

I am deeply concerned with the issues of women trapped in
NRI marriages. I have seen umpteen examples where women
marrying NRI's have been abandoned, face domestic violence, issues of honeymoon brides,
husbands giving false information about himself including his job, immigration status,
earning, property, marital status and more, to deceive her into the marriage.

It is heart wrenching to see that there are so few remedies available for women, for
both legal and social justice. Many a times, we see that when women seek legal remedy either
in India or abroad, they encounter many technical and legal obstacles. These can be related to
jurisdiction, and enforcement of the law which leaves the woman with no remedy to fend for
herselfin the foreign country or even her own country. Due to the lack of effective remedy the
women face severe mental, emotional and physical trauma.

The United Nations reported that Indians are the largest diaspora living abroad. A
survey estimated that over 16 million Indians were living aboard in the year 2015. With such
a large and ever-increasing community being built internationally, the number of such cases
are on the rise as well. Effective measures are needed, now more than ever, to tackle the same.

The government, at the Central and State level, have come up with various policy
level initiatives to combat this crime. It is incumbent upon each one ofus to find solutions for
this grave issue and be vigilant on the issue of NRI marriages. We must ensure that young
women, their families, as well as community leaders are aware and able to conduct the due
diligence necessary before getting into such marriages. If we join our hands together I am
confident that we will finding lasting solutions for these grave problems and provide
necessary support for the women trapped in these marriages.

On this day of the “National Conference on NRI Marriages and Trafficking of
Women and Children” on 27th July 2018, the Maharashtra State Women's Commission is
happy to release this book. This book, source from ministry of External affairs and
National Women Commission, contains articles on various topics and solutions that can
be used as we look forward, as we look to bring a positive change.

I hope you find this reading material on the issue of NRI Marriages beneficial.
Vijaya Rahatkar,

Chairperson,
s Maharashtra State Women's Commission
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A Positive

Brainstorming on
NRI Marriage Problem

NRI marriages and the problems arising from them are getting serious with every
passing day. The issue of trafficking of women and children is also critical. The
central government has taken several decisions in the past four years and has
passed some laws in this regard. Nevertheless, there is a need to have a new
national discourse on this issue and to pave new path for solving this problem.

Vijaya Rahatkar,

Chairperson, Maharashtra State Women's Commission

he momentum that the process of

globalization has gained in the last

three decades has posed many
opportunities as well challenges for many
countries. This process of globalization has
shot up the number of people migrating due to
the reasons of industry, business or
employment. The problems arising from
marriage to such youths who have migrated to
foreign are also increasing due to this. To marry
a groom settled abroad or having a foreign job
is still considered status symbol even today.
The family of the girl having such a marriage
enjoys a different bliss altogether. If such bliss
is punctuated due to some reason, then the
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concerned woman and her family suffers a lot.
This problem is becoming increasingly
complex day by day and its form is also getting
complicated.

Although all the fields in the country fall under
the jurisdiction of the law, the field of family
and home is still found to be a field where the
law takes relatively secondary place. There is
no uniform civil law in the country for settling
of the marriage related problems. Furthermore,
each caste and faith has its own some beliefs
and since people's sentiments on them are too
volatile, making of such an uniform law is also
difficult. When there is an interfaith marriage,
the issue becomes even more complicated.
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Problems emerging from the marriages that
have crossed the bounds of nation's boundaries
are equally serious and their complications are
growing. A prominent feature is seen in these
kinds of marriages known as NRI marriages.
The number of non-resident Indian men (who
have gone abroad for jobs or business) or men
of Indian origin, having taken the foreign
citizenship, marrying Indian girls is significant.
The family of bride is on seventh heaven when
she gets a chance to marry foreign-based
groom. It is not always that care of having all
information about groom or groom's side is
taken. That is why legal battles are inevitable if
there are difficulties in such a relationship. In
such a situation, this marriage is not confined in
the jurisdiction of the Indian judicial system
only, judicial systems of other countries are
also involved in it and this complicates the
matter further. Thus, the women have very few
options available with them to fight cases in
foreign land and the options available are very
costly. Because of diverse reasons like
language, lack of right contacts and guidance,
inadequate information or ignorance of local
police and judicial system, expected but
unavailable emotional, financial and emotional
support from family and friends, lack of money,
problems in quickly getting shelter somewhere
else, the woman trapped in such a marriage
become lonely. The woman's plight becomes
all the more severe if she has a child with her.
Another equally complicated question is who
should be given charge of the children of
parents who have separated after such a
marriage. Even so, the number of such NRI

marriages is increasing day by day, and the
increase in the number of troubles and cases is
also going up. The Indian embassies in
different countries received 3328 complaints of
harassment from husband, unilateral divorce
by husband or similar types in the last three
years. This figure illustrates the seriousness of
this issue.

In addition to the central government,
Maharashtra State Women's Commission has
taken serious note of the issue and has taken
initiative to avail help for such victim women
immediately. There was no legal restriction in
the past on when to register NRI marriages.
However, the central government mandated
through a decision that such marriages should
be registered within seven days. It has also
been decided to seize the passport of the
concerned husband if it is not registered in this
manner. The cases of abandoning wife and
children after the marriage are also increasing.
In such cases, the Women's Commission has
proposed confiscate the property of husband in
the country and the deliberations on the same
are going on. Cognizance of the complaints
received by the Indian embassies in different
countries is being taken immediately.
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Moreover, legal, financial and other forms of
assistance are being provided promptly.
Separate arrangement has been made in the
embassies in many countries for this purpose
alone. The central government has also started
efforts to provide information about such NRI
marriages at one place and a portal is being
prepared for the same.

There is an another aspect of the same problem
and that is of human trafficking. Women are
taken abroad by luring them with promise of
marriage or ajob. Inaddition, children are also
being taken abroad by dubious means. The
problem of women and children taken abroad
in this manner is also getting serious. Many
countries are facing this problem now and the
question of how to get out of this is nagging
them. The central government has continued to
discuss the issue with many countries , and has
stressed the need for a roadmap on the issue.
Many cases in the last four years that External
Affairs Minister Sushma Swaraj herself looks
into such cases and takes the initiative to
provide justice. Whether it is dealing with
problems of NRI marriages, or preventing
human trafficking, it is necessary for the
Ministry of External Affairs and Women and
Child Development, Home and Law Ministry
in coordination with each other and work
together. It is pertinent to note here that the four
ministries in the present government are
working with similar coordination. The
decision to register NRI marriages and starting
a portal for information on the same can be
deemed as a fresh example of this.

Whether is is NRI marriages or women and
children trafficking, there is a need of wider
public awareness. Also, many solutions and
laws are being formulated in this context
worldwide. We have to take cognizance of all
these in today's era of globalization. By doing
so only can we make decisions in accordance
with the world. For this, having a nation-wide
discourse on these problems is a way out and
with this purpose, the MSCW and MEA has
organized national seminar on 'NRI Marriages
— Issues and Way Forward' and 'Trafficking of
Women And Children' on July 27th in New
Delhi. A brainstorming will take place on all
these issues in the seminar that will be held in
New Maharashtra Sadan. External Affairs
Minister Sushma Swaraj will inaugurate the
seminar while Vice President of India Shri
Venkaiah Naidu Ji and Central Women and
Child Development Minister Maneka Gandhi
will conclude the seminar. Some new ideas
about handling these issues will definitely
come out of this seminar. [ feel sure that the
central government will take the initiative for
the implementation of these measures. Also, I
assure that Maharashtra State Women's
Commission will insist on it.

* o o
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COMMON
ISSUES
IN NRI

ollowing are some of the typical

instances of the issues that arise in NRI

marriages that have been repeatedly
shown up in the actual case studies from
different states of the country:

« Woman married to NRI who was
abandoned even before being taken by her
husband to the foreign country of his
residence — after a short honeymoon he had
gone back, promising to soon send her
ticket that never came. In many instances
the woman would already have been
pregnant when he left and so both she and
the child (who was born later) were
abandoned. The husband never called or

wrote and never came back again. The in-
laws who could still be in India would either
plead helplessness or

flatly refuse to help.

Woman who went to her husband’s home in
the other country only to be brutally
battered, assaulted, abused both mentally
and physically, malnourished, confined and
illtreated by him in several other ways. She
was therefore either forced to flee or was
forcibly sent back. It could also be that she
was not allowed to bring back her children
along. In many cases, the children were
abducted or forcibly taken away from the
woman.

NRI MARRIAGES
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Woman who was herself or whose parents
were held to ransom for payment of huge
sums of money as dowry, both before and
after the marriage, her continued stay and

safety in her husband’s country of residence
depending on that.

Woman who reached the foreign country of
her husband’s residence and waited at the
international airport there only to find that
her husband would not turn up at all.

Woman who was abandoned in the foreign
country with absolutely no support or
means of sustenance or escape and without
even the legal permission to stay on in that
country.

Woman who learnt on reaching the country
of her NRI husband’s residence that he was
already married in the other country to
another woman, whom he continued to live
with. He may have married her due to
pressure from his parents and to please them
or sometimes even to use her like a domestic
help.

Woman who later learnt that her NRI
husband had given false information on any
or all of the following: his job, immigration
status, earning, property, marital status and
other material particulars, to con her into the
marriage.

Woman whose husband, taking advantage
of more lenient divorce grounds in other
legal systems, obtained ex-parte decree of
divorce in the foreign country through
fraudulent representations and/ or behind
her back, without her knowledge, after she
was sent back or forced to go back to India
or even while she was still there.

Woman who was denied maintenance in
India on the pretext that the marriage had
already been dissolved by the court in
another country.

Woman who approached the court, either in
India or in the other country, for
maintenance or divorce but repeatedly
encountered technical legal obstacles
related to jurisdiction of courts, service of
notices or orders, or enforcement of orders
or learnt of the husband commencing
simultaneous retaliatory legal proceeding in
the other country to make her legal action

Woman who sought to use criminal law to
punish her husband and in-laws for dowry

demands and/ or, or matrimonial cruelty and
found that the trial could not proceed as the
husband would not come to India and
submit to the trial or respond in any way to
summons, or even warrant of arrest.

Woman who was coaxed to travel to the
foreign country of the man’s residence and

NRI MARRIAGES
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get married in that country, who later
discovered that Indian courts have even
more limited jurisdiction in such cases.

Woman who had to fight nasty legal battles
for custody of her children and for child
support, and to bring them back with her
after she was divorced or forced to leave,
sometimes even facing charges of illegally

abducting her own children.

Many woman have also approached the
Commission seeking redressal of their
grievances having been deserted by their
NRI Spouses.

NRI MARRIAGES



Important
Case Laws
related to
NRI

marriages

. In Harmeeta Singh v Rajat Taneja

102 (2003) DLT 822 the wife was

deserted by her husband within 6
months of marriage as she was compelled to
leave the matrimonial home within 3 months of
joining her husband in the US. When she filed a
suit for maintenance under the Hindu
Adoptions and Maintenance Act in India, the
High Court disposed of the interim application
in the suit by passing an order of restraint
against the husband from continuing with the
proceedings in the US court in the divorce
petition filed by the husband there and also
asking him to place a copy of the order of the
High Court before the US court.

The Court made some other observations while
passing this order, mainly that even if the
husband succeeded in obtaining a divorce
decree in the US, that decree would be unlikely

| oo W

to receive recognition in India as the Indian
court had jurisdiction in the matter and the
jurisdiction of the US courts would have to be
established under Section 13, CPC. The Court
then said that till the US decree was recognized
in India, he would be held guilty of committing
bigamy in India and would be liable to face
criminal action for that. The court also said that
since the wife's stay in the US was very
transient, temporary and casual, and she may
not be financially capable of prosecuting the
litigation in the US court, the Delhi courts
would be the forum of convenience in the
matter.

2.In Vikas Aggarwal v Anubha (AIR 2002 SC
1796), the Supreme Court had been approached
by the NRI husband whose defence had been
struck offin a maintenance suit filed by the wife
in the High Court as he had not appeared in the
High Court despite the High Court's order
directing him to personally appear and giving
him several opportunities.

The High court had directed him to personally

NRI MARRIAGES
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appear to give clarifications to the court on the
circumstances in which the US court had
proceeded with and granted decree in a divorce
petition filed by the husband in the US despite
order of restraint having been issued by the
Indian court against the proceedings in the US.
The High Court had also rejected his
application for exemption from personal
appearance on the basis that he apprehended
that he would be arrested in the case under
Section498 A, IPC filed by the wife.

(16)The Supreme Court upheld the High
Court's order and held that Order X of CPCis an
enabling ‘provision that gives powers to courts
for certain purposes. The Delhi High Court was
therefore justified in requiring the husband to
personally appear before the Court for his
clarification, especially since the affidavit of
his counsel in America annexed with the
affidavit filed in the trial court was not enough
to clarify the position and his father, as found by
the trial court, could not throw further light in
the matter, having not been present during the
proceedings in America. Also the inherent
powers of the Court under Section 151 C.P.C.
can always be exercised to advance interests of
justice and it was open for the Court to pass a
suitable consequential order under Section 151
CPC as may be necessary for ends of justice or
to prevent the abuse of process of Court.

3. Venkat Perumal v State of AP II (1998)
DMC 523 is a judgment passed by the Andhra
Pradesh High Court in an application filed by
an NRI husband for quashing of the

proceedings of the wife's complaint in
Hyderabad under Section 498 A of the IPC
against matrimonial cruelty meted out to her.
She had alleged that she was subjected to
harassment, humiliation and torture during her
short stay at Madras as well as US and when she
refused to accept the request of her husband to
terminate her pregnancy, she was dropped
penniless by her husband at Dallas Air Port in
the US and she returned back to India with the
assistance of her aunty and on account of the
humiliation and mental agony she suffered
miscarriage at Hyderabad.

The High Court held that the offence under
Section 498-A of IPC is a continuing offence
and the mental harassment on the wife had
continued during the stay with her parents at
Hyderabad. The court therefore rejected
contention of the husband that sanction of the
Central Government, as contemplated under
Section 188 of the Code, is required to
prosecute and held that even otherwise, it is not
a condition precedent to initiate criminal
proceedings and the same can be obtained, if
need be, during trial and hence, it could not be
said that the proceedings were liable to be
quashed on that ground.

The Court also refused to influence its decision
with the divorce decree from the US court
produced by the husband since in any case the
FIR had been lodged by the wife prior to the UC
court's decree.

4. The judgment in Neeraja Saraph v Jayant
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Saraph (1994) 6 SCC 461 was passed in the
following facts: The appellant wife who got
married to a software engineer employed in
United States was still trying to get her visa to
join her husband who had gone (17)back after
the marriage, when she received the petition for
annulment of marriage filed by her NRI
husband in the US court. She filed a suit for
damages in such circumstances as she had
suffered not just emotionally and mentally but
had also given up her job in anticipation of her
departure to the US. The trial court passed a
decree of Rs. 22 lakhs The High Court in appeal
stayed the operation of the decree pending final
disposal on the condition of deposit of Rs. 1
Lakh with the court. On appeal by the wife the
Supreme Court modified the High Court's order
in favour of the wife by enhancing the deposit
amount to Rs. 3 Lakh Even though the order
was on a limited ground in an interim
application, this case shows the feasibility of
suit for damages by wife in such cases. Itis also
pertinent that the Court passed some obiter
observations, which were as follows:

*Feasibility of a legislation safeguarding
interests of women may be examined by

incorporating such provisions as-

(1) No marriage between a NRI and an Indian
woman whichhas taken place in India may be
annulled by a foreign court;

(2) Provision may be made for adequate
alimony to the wife in the property of the
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husband both in India and abroad.

(3) The decree granted by Indian courts may be
made executable in foreign courts both on
principle of comity and by entering into
reciprocal agreements like

Section 44-A of the Civil Procedure Code
which makes a foreign decree executable as it
would have been a decree passed by that court.®

5. Rajiv Tayal v. Union of India & Ors. (124
(2005) DLT 502: 2005 (85) DRJ 146) is
another judgment which shows that the wife
also has an available remedy under Section 10
of the Passport Act for impounding and/or
revocation of the passport of her NRI husband
if he failed to respond to the summons by the
Indian courts

In this case the NRI husband had filed a writ
petition seeking to quash the order passed by
Consulate General of India, New York, USA,
on the directions of the Ministry of External
Affairs, Government of India, New Delhi, for
impounding his passport. He also challenged
the order of the Trial Court declaring him a
‘proclaimed offender' The NRI husband had
filed the Petition even as he continued to refuse
to join the proceedings pending before the
Metropolitan Magistrate largely on the ground
that he was residing in USA and subjecting him
to the criminal process in India would be an
unfair burden. The (18)petitioner also
submitted in the same breath that he had not
been served with the summons and that the
investigation in his case ought to be conducted

NRI MARRIAGES



by sending him a questionnaire and he should
not be asked to join the investigation in India.
The court held that acceptance of such a plea
would give a premium to the accused husband
just because he happened to be abroad. Merely
by going abroad a person could not claim a
status superior to that of a citizen of India. It
would then be open to such an accused to
misuse the process of law and to make a
mockery of the Indian judicial system by
asking for such a special procedure which is in
any case totally opposed to the principles of the
criminal jurisprudence. The court passed his
judgment after also looking at the conduct of
the accused husband since he had refused to
join the proceedings even after being
repeatedly assured by the court that he would
be extended suitable protection against his
arrest or any other penal consequences in
respect of his passport, but he declined to do so
and insisted that the summons must be served
on him before he is required to answer it, thus
taking a hypertechnical plea. The court
therefore held that there was no merit in the
husband's plea as to the invalidity of Section
10(e) & (h) of the Passport Act being violative
of Articles 14, 19 and 21 of the Constitution and
the plea of constitutional validity of such
provisions thus stood rejected.

6. Marggarate Pulparampil v Dr. Chacko
Pulparampil (AIR 1970 Ker 1), is one of the
earliest cases before an Indian court involving
the issue of children's custody in NRI marriage.
In this judgment the High Court of Kerala not

only recognized the important principle of “real
and substantial connection® to establish the
court's jurisdiction to decide custody issue, but
also recognized the availability of the remedy
of writ of habeas corpus to claim custody of
child who has been illegally removed by a
parent. Here the court allowed the child to be
moved back to the mother in Germany even
though that meant allowing the child to be
moved out of the Indian court's jurisdiction, as
the court felt that the interests of the child were
of paramount consideration and in this case
made it necessary to give the custody to the
mother in Germany. The court also laid down
the safeguards for ensuring the parental rights
of the father in India were not totally
compromised in the process by passing a series
of directions to balance the conflicting
interests:

(1) The petitioner will execute a bond to this
Court to produce the children whenever
ordered by this Court to do so.

(19)2. An undertaking from the German
Consulate Authority in Madras that they will
render all assistance possible for the
implementation of any order passed by this
Court from time to time within the framework
of the German Law will be produced by the
petitioner.

3. The petitioner will obtain and send a report
from the Parish Priest within the Parish in
which they propose to live every three months
to this Court giving sufficient details about the
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children, their health and welfare and send a
copy thereof'to the father.

4. The petitioner will inform the Registrar of
this Court the address of her residence from
time to time and any change of address will be
immediately notified.

5. She will not take the children outside West
Germany without obtaining the previous orders
of this Court excepting when they are brought
to this country as directed in this order.

6. Once in three years, she must bring the
children to this country for a minimum period
of one month at her own expense. At that time,
the father will have access to the children on
terms and conditions to be directed by this
Court when the children have reached this
country. The three years' period will be
determined from the date on which the children
are taken by the mother from this country. They
will be brought to India earlier as directed by
the Court at the instance of the father provided
that it is not within a year from today, if the
father is willing to meet the expenses for the trip
from Germany to India and back for the mother
and children.

7. The father, if he is visiting Germany, will be
allowed access to the children on terms and
conditions as ordered by this Court on motion
by the father intimating his desire to go and see
the children and requesting for permission for
access.

8. When the children are brought to India at the
end of 3 years the whole question of custody
may be reviewed suo motu by this Court or at
the instance of the father or mother and the
present order maintained, modified, altered or
cancelled.®

7. In Surinder Kaur Sandhu v. Harbax
Singh Sandhu, AIR 1984 SC 1224 the
Supreme Court had to decide the custody of the
wife/mother in circumstances where while the
wife was still in England, the husband had
clandestinely taken away the children to India
(20)to his parents place even as the English
Court had already passed an order on the
children's custody in England. Te Court looked
into all the relevant facts of the case to decide
what was in the best interest of the children and
ultimately on the basis of this consideration
directed the custody of the children to be given
to the mother.

8. Elizabeth Dinshaw v. Arvand M. Dinshaw
(MANU/SC/0312/1986) while dealing with a
child removed by the father from USA contrary
to the custody orders of the US Court passed in
favour of the mother, the Supreme Court
directed that the child be sent back to USA to
the mother not only because of the principle of
comity but also because, on facts - which were
independently considered - it was in the
interests of the child to be sent back to the
native State. There the removal of the child by
the father and the mother's application in India
were within six months
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9. In Kuldeep Sidhu v. Chanan Singh (AIR
1989 P&H 103) the High Court of Punjab and
Haryana also took the view that it was in the
best interests of the children that the mother
who was in Canada be allowed to take back the
children from India to Canada where the
mother continued to live as they were with their
paternal grandparents in India, the father still
being in Canada and as, in any case, the mother
had been awarded their custody by a competent
court in Canada.

10. Dhanwanti Joshi v Madhav Unde (1998)
1 SCC 112 the NRI husband was already
married to another woman and during the
subsistence of the earlier marriage had married
the second wife appellant Dhanwanti Joshi.
Dhanwanti had a son from him and when the

child was just 35 days old she left her husband
and came back to India with her infant son. The
Supreme Court had the occasion to decide the
custody of the child when he was more than 12
years old and decided that eventhough the
father may have obtained custody from the US
court, the best interests of the child demanded
that the child be allowed to continue to stay
with the mother in India who had brought up the
child singlehandedly in India, subject to
visitation rights of the father.

(Source : NCW)
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Challenges faced

Adequate background checks such as
verification of prospective groom's
marital status, income and salary,
family background etc are not
undertaken.

by the prospects of marrying off daughters

to men settled abroad. Most parents and
relatives fail to perform due background checks
on prospective PIO / NRI grooms and
safeguard their daughter's interests. Adequate
background checks such as verification of
prospective groom's marital status, income and
salary, family background etc are not
undertaken. Further there are differences in the
cultural background, standard of living and
life-style of the PIO/NRI spouse and the Indian
woman married to him.

I ndian society continues to be enamoured

In recent years this Ministry has come
across following problems arising as a result of
these marriages:

1. COMMON ISSUES IN NRIMARRIAGES

e Abandoned in India after Marriage:
Indian woman who is married to an
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NRI/PIO is, after the marriage and
honeymoon in India, abandoned in India.
The husband returns to the country of his
residence and promises that he would
arrange her visa and ticket to join him in the
foreign country. However, after he leaves
India, his wife doesn't have any further
contact with him or his family in India.
Often there is a payment of dowry in such
marriages.

Whereabouts of spouse unknown: In some
cases, the abandoned Indian woman has no
clue about her husband who remains abroad
as she does not have his passport details,
address, occupational details, etc. She
registers a complaint in the Indian police
station and is unable to get help without his
details. The police cannot investigate or
coordinate with Interpol.

Marriage not registered: Before the
overseas Indian spouse leaves for the
foreign country after the marriage, the
marriage is not registered in the Registrar's
Office. When the Indian woman prepares
the paperwork to file for a visa to join him,
she discovers that her application is
incomplete as there is no marriage

NRI MARRIAGES
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certificate. Her spouse denies that the
marriage took place and does not come
back for her.

After marriage, the PIO/NRI spouse visits
India occasionally and spends time with the
wife. However the visa application for the
wife is delayed or not submitted for one
reason or another. The Indian wife never
resides abroad after marriage. The in-laws
family who could still be in India either plea
helplessness or refuse to help.

Husband already married: The Indian
woman joins her PIO/ NRI spouse in the
foreign country. On arrival, she learns that
her husband was already married to another
woman, or has a live-in relationship/
partner outside the marriage. He informs
her that he has married her due to pressure
from his parents. The Indian wife is then
asked either to continue in the same
household or when she protests, is thrown
out and left to fend for herself. In these
circumstances, not knowing anyone in the
foreign country, being unfamiliar with the
legal frameworks, and fearing the social
stigma of being abandoned by the spouse,
she opts to continue in the same household
often as a domestic help.

Harassment by husband and in-law family:
The Indian woman who reaches her
husband's home in the foreign country is
subjected to ill-treatment; and abuse both
mentally and physically, malnourished,
confined etc. by her spouse and family.
Under these circumstances, she is either
forced to run away or is forcibly sent back to
India.

False information about husband's job and

salary: The Indian woman, on arrival in the
foreign country discovers that her NRI
husband had given false information on any
or all of the following: his job, immigration
status, income, property, and other
particulars.

Abandoned in foreign country: After
Marriage and moving to foreign countries
the husband asks his wife to move out of the
house so that he can marry another woman
or bring in his partner. His Indian wife is
stranded (sometimes with her children)
in the foreign country, with no financial
means to take care of her and her children's
basic needs. She has no family, relatives or
friends who can assist her in this situation.
She is not aware of the legal framework in
the foreign country or how she can obtain
any help from police or civil society
organizations.

Overseas Indian Spouse disappears: The
Indian woman joins her husband in
theforeign country. Thereafter her husband
disappears, abandoning her and letting her
fend for herself.

Sent back to India: In some cases, the Indian
wife reaches the foreign country on a
dependent visa. When problems crop up
between the couple, she returns to India.
When her visa expires, her spouse doesn't
renew her visa application. Sometimes she
is deceptively/ coercively taken back to
India and left there without her passport, a
valid visa for the foreign country, and
money. She has no means of rejoining her
husband. Despite her efforts and that of her
family, there is no further communication
from her husband. He does not come back
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to India to meet her. Even if he visits India,
he does not contact her or her family.

Husband not responding to summons: The
Indian woman who files a case in India
under criminal law for issues pertaining to
dowry demands and/ or, or matrimonial
cruelty, finds that the trial cannot proceed
as the husband will not come to India to
attend the trial proceedings or respond in
any way to summons, or even a warrant of
arrest. A Look Out Circular is issued by the
Indian Passport authority against the
husband following a case filed by his wife.
However the spouse does not acknowledge
the circular or respond to it.

Custody of children: The abandoned wife is
not allowed to bring her children along with
her when she returns to India. Sometimes
the children are abducted or forcibly taken
away by her NRI/PIO husband. The wife
files for custody of her children and child
support, or to bring the children back with
her to India. In some cases when she returns
to India with her children she has to face her
husband's charges that she has illegally
abducted her own children. Sometimes the
Indian court passes a decree in her favour
but the husband files a counter case in the
foreign court.

Husband obtains an ex-parte decree of
divorce: The overseas Indian files a case for
divorce in the foreign country. His wife
files a civil suit against the husband in India
against the divorce case in the foreign
country. The overseas Indian obtains ex-
parte decree in the foreign court without
paying alimony or maintenance.
Sometimes there are child custody issues

involved in such divorce proceedings.
2. CHALLENGES FACED BY WOMEN

Issues related to desertion of Indian women
by their overseas spouses are complex and
sensitive. They also fall within the purview of
private international law.

2.1 Indian Legal System

i. Denial of maintenance in India: Women who
are divorced from their overseas Indian spouses
are denied maintenance in India on the pretext
that the marriage had already been dissolved by
the court in another country.

ii. Obstacles in getting maintenance or divorce:
Women who approach the Indian court for
maintenance or divorce encounter issues
related to jurisdiction of courts, service of
notices or orders, or enforcement of orders.
Sometimes the husband commences retaliatory
legal proceedings in the other country to make
her legal actions null and void.

iii. High legal costs: The Indian woman has to
incur substantial legal costs while filing for
maintenance or divorce. Lawyers in India are
not keen to take up cases against Overseas
Indians due to the legal challenges in such cases
and the slim chances of winning a case.

iv. Wife does not know about foreign laws or
means to go abroad: Most often, the women are
unaware of foreign laws and regulations. The
overseas Indian spouse takes advantage of this
ignorance and files a divorce in a foreign
country. Some time the woman does not even
know about the problem. Even if she does, she
has no means of going abroad or a visa to visit
the foreign country to attend court proceedings
abroad.

v. Visa issues: The husband threatens his wife
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with cancellation of her visa ot Permanent
Residence Pass or Dependent Pass if she
complaints or does not withdraw her
complaints about his ill-treatment.

vi. No corresponding laws in case of child
custody Child custody cases are governed by
The Hague Convention and Civil Aspects of
International Child Abduction, 1980. Although
India is a signatory, it has yet to create
corresponding laws. Formal arbitration in such
cases may also not be permissible in many
countries.

2.2. Challenges pertaining to Foreign
Courts

i. Husband may file complaint against wife
with immigration authorities: In case of a
conflict, the overseas Indian husband files a
complaint against the wife with the Foreign
Immigration authorities or withdraws his
sponsorship of the wife. As a result the wife's
visa application or renewal is rejected. In such
cases, the wife is stuck in India and the husband
remarries in the foreign country.

ii. Information about husband cannot be
obtained due to privacy laws: In many
developed countries there are strict privacy
laws, due to which information about any
person living in foreign country, citizen or not,
cannot be obtained without their written
consent. Due to these provisions the abandoned
Indian woman cannot obtain any information
about the location or contact details of her
overseas Indian husband.

iii. More lenient divorce grounds in foreign
legal systems: Husbands take advantage of
lenient divorce grounds in foreign legal
systems, and obtain ex-parte decree of divorce
in the foreign country through fraudulent

-
7 o\

e i
N

|| Feattergean @ /]

-

representations and/or without her knowledge,
after he sends her or forces her to go back to
India or even while she was still there.

3.MEASURES TOADDRESS ISSUES

3.1 Checking the antecedents of the
prospective spouse

i. Before a girl is engaged to marry an NRI /
PIO, she or her family should ascertain through
her network of family, friends, neighbours etc,
the antecedents of her prospective husband, his
marital status; authenticity of his job, salary,
educational qualifications etc. Ifsheisnotable
to verify this through her network of friends,
relatives, she or her family may contact the
local Indian associations/ bodies/ NGOs etc. in
the country of the overseas Indian fiancé to seek
help in checking details/background of the
fiancé.

After the wedding, the marriage should be
registered in the Registrar's Office. The
marriage certificate should be kept in safe
custody. A copy of the certificate should be
available with the wife.

Before the husband leaves for the foreign
country, the Indian wife should ensure that he
files her visa application in the concerned
foreign Embassy in India. She must also obtain
a copy of his passport, ID card, visa status, and
other documents which help establish his
identity and antecedents in the foreign country.

3.2 NRI husband abandoning the wife:

1. In case the overseas Indian husband
abandoned the wife in India, she can file a
complaint with the police in the local police
station in India as an FIR under CrPC.
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il. Offences committed outside India
would be deemed to have been committed
within the territory of India by virtue of Section
188 of the Cr. P.C. Therefore, the wife can lodge
acomplaintin India.

iil. The wife should not panic if her
husband obtains divorce in the other country
with or without her knowledge since it is not
valid in India. It is valid in India only if she
participates in that case.

3. 3 Husband demanding dowry in foreign
country

If the overseas Indian spouse demands dowry,
cash or property to stop her ill-treatment, abuse
or desertion, she should approach the Indian
Embassy/Consulate for assistance, and file a
complaint with the foreign police etc.

3.4. Before leaving India after marrying NRI
spouses

I. One must keep a list of contact details of
neighbours, friends, relatives, employer,

police, ambulance, and the Indian Embassy or
High Commission.

ii. The Indian woman must keep photocopies of
all important documents including her
passport, visa, bank and property documents,
marriage certificate, wedding photos and phone
numbers of parents, relatives, friends or
trustworthy people in India or abroad.

iii. In case the original documents are
lost/forcibly taken away/mutilated/destroyed
by or at the instance of spouse or in-laws, the
photo copies will come in handy; if possible, a
scanned soft copy of all these documents
should be kept with another known person
outside the house so that they can be retrieved,
ifnecessary.
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How to address issues related

to NRI Marriages

DO's & Don'ts

1. Is there any way through which I can check
the background of my overseas Indian would
be husband /wife (bride or groom) ?

Before you are engaged to or marry an
overseas Indian, please verify through your
network of family, friends, neighbours etc.
(both in India and in foreign country), the
following details:

Do's and Don'ts

1. Verify the status of the spouse as actually

represented, especially with regard to the

following particulars: (Do's)

e Check his marital status: whether single,
divorced, separated

*  Employment details: qualification and post,
salary, address of office, employers and
their credentials

« Immigration details: type of visa, eligibility
to take spouse to the other country

« Financial status (to be verified with the
employer)

+ Criminal antecedents, ifany

» Family background

2. Check the following documents

relating to the spouse and keep a copy with you

and your parents:

e Visa, passport

« Social security number

.

» Passportnumber
o Taxreturns of the preceding 3 years
» ProofofAddress in foreign country

If you are not able to verify this
information through your network of friends,
relatives, you may contact the local Indian
associations/ bodies/ NGOs etc. in the country
where the NRI/PIO fiancé is residing to seek
help in checking his details/background of the
fiancé.

3. Remember the following strict Don'ts in

respect of NRI marriages: (Don'ts)

* Do not blindly trust any bureau, agents,
touts or amiddlemen.

» Do not ever agree to forge papers or enter
into any fake transactions for any reason or
on any pretext.

Do not fall for any schemes to be able
to migrate to another country, or promises for
green card through marriage

Do not finalize matters in secrecy.
Publicizing and sharing the information about
the NRI marriage amongst the near and dear
ones, friends and close relatives could help you
in getting vital information which you may not
be able to collect otherwise.

Do not agree to have only a registered
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marriage or getting the marriage solemnized in
afaroffplace.

Do not agree to the marriage taking
place in the foreign country.

My husband is demanding dowry and is ill-
treating me after I moved with him to a foreign
country. What shoulddo?

L. First and foremost, you must not come under
pressure to accept the demand for dowry or any
other unreasonable demand made by or on
behalf of your NRI/ PIO husband to end your
ill-treatment, abuse or desertion.

ii. You can approach the nearest Indian
Embassy/Consulate for assistance/advice, to
file a complaint with the local police about
harassment, abandonment, ill-treatment, etc.

iii. The Indian Embassy/Consulate can assist in
providing contact details of local NGOs,
approach the local police, contact your
family/friends, etc. who could help you.

iv. The Indian Mission can be contacted for
initial legal/financial assistance to file a case
against your husband in the foreign country.

Is registration of marriage compulsory in
India?

Some of the states in the Indian Union have
enacted legislations to make marriage
registration compulsory; These states are
Andhra Pradesh, Delhi, Goa, Gujarat,
Himachal Pradesh, Karnataka, and
Maharashtra.

Registration of marriage is optional in other
states.

After you marry the PIO/NRI, you must
register the marriage at the office of the

Registrar in India before you/your husband
leave the country. The marriage certificate
issued by the Registrars' office and a copy of it
should be kept with you and your family in
India.

Please keep adequate proof like marriage
photographs, wedding invitation, copy of the
husbands' passport driving license, any other
ID proof issued by the foreign country, visa
address proof ofboth bride and groom etc.

Please remember the following points

« Marriage registration certificate should be
carried atall times.

« Doing all the paperwork for issue of visa
and other required formalities at your end-
keep all the original papers with yourself.

« Affidavit from the spouse stating present
marital status.

e Visit with a health/comprehensive
insurance policy before arriving in the
foreign country.

» Keep your passport with you in the foreign
country and at least one copy of the
passport.

What are the other precautions one should take
before leaving India after marrying to NRI
spouses?

I. Keep a list of contact details of neighbors,
friends, relatives, your husband's employer in
the foreign country, police, ambulance, and the
Indian Embassy or High Commission in the
country where you are living with your
husband.

ii. Please keep photocopies of all important
documents including your passport, visa, bank
and property documents, marriage certificate,
wedding photos and other essential papers and
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phone numbers with parents or other
trustworthy people in India or abroad.

iii. In case these documents are lost/forcibly
taken away /destroyed by your spouse or in-
laws, the copies will be useful. If possible, keep
an e- mail account, where you can save the
copies of the scanned documents and also
scanned soft copies of these documents with
you or/and any person you trust.

My NRI husband has abandoned me. What
shouldIdo?

L. If your NRI husband has abandoned you in
India, you can immediately file a complaint/
FIR on grounds of cruelty with the police in the
local police station in the area where you were
abandoned.

i1. Offences committed outside India would be
deemed to have been committed within the
territory of India by virtue of Section 188 of the
Cr. P.C. Therefore, you can lodge a complaint
for the same in India.

iii. If your husband has abandoned you in a
foreign country or harasses you in any way, you
may approach the local police. You may also
immediately contact the following in case of an
emergency/to seek assistance in the foreign
country:

* Indian Embassy in the foreign country

» Contact details of the Indian Mission
including phone numbers of '
officers incharge of Community welfare.

« Employer of the husband

* Local Indian associations and networks of
Indian citizens in the area of the residence of
your fiancé

 Friends and relatives in that country

What are the precautions a newly wed Indian
woman can take in a foreign country?

» Try to open a bank account in the country of
residence, so that you can withdraw money
in emergency and be financially
independent.

* Read and understand the laws of the foreign
country and your rights there, especially
against any form of abuse or neglect,
including ill-treatment, domestic violence,
how to get residence permit, etc.

« Keep in touch after marriage on phone and
e-mail with friends and relatives in the
foreign country.

*  Wherever it is possible, learn the language
ofthe country you reside in after marriage.

Other measures to assist distressed Indian
nationals are:

i) Under the Indian Community Welfare
Fund, Missions provide initial legal assistance,
shelter and board & lodging to distressed
Indian nationals, including women abandoned
or cheated by their overseas Indian spouses.

i) Many Indian Missions have

designated 'Open House' meetings during
which any distressed Indian national including
women can approach Mission for assistance
and guidance.
iv) Ministry is empowering aggrieved Indian
nationals by providing information and
guidance about procedures, mechanisms for
serving judicial summons on the overseas
Indian husband; filing a case in Indian courts or
police station; issuing Look out Circulars;
impounding and cancelling of Indian passport
of the husband; lawyers and NGOs empanelled
with Indian Missions etc. The information is
also available on Ministry's website.
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v) FAQs: Ministry has prepared FAQs in
English and Hindi regarding problems faced by
Indian women who are married to PIOs and
NRIs and how they can be addressed. FAQs are
available on the web-site of Ministry of
External Affairs (http://www.mea.gov.in/faq-
hi.htm).

vi) Ministry has compiled information about
legal provisions prevailing in foreign countries
with respect to various issues faced by
aggrieved Indian women. This is also posted on
the web-site of Ministry of External Affairs,
(http://www.mea.gov.in/faq-hi.htm  (in the
same page of FAQs).

vii) Details of Organizations/NGOs
registered with the Indian Missions/posts
abroad to assist distressed Indian women
deserted by their Overseas spouses is provided
at weblink: http://www.mea.gov.in/legal-and-
financial-assistance.htm

vii) OIA-II Division in Ministry also

receives many such petitioners personally

and counsels them about the legal options
that are available to them, procedures to be
followed, and nodal Ministries, etc, which they
can approach to obtain various forms of
redressal.

* o o
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A Helping hand :

Legal & and Financial assistance
to women deserted by NRI husbhands

The Scheme is a welfare measure to
support Indian women in distress
through the mobilization of the local
Indian community in the endeavor
and with some financial assistance
from the Government.

I. Objective:

he objective of the scheme is to provide

some financial assistance to needy

Indian women in distress who have
been deserted by their overseas Indian /
foreigner husbands for obtaining counseling
and legal services. “Desertion” in the context of
eligibility for providing financial assistance
under the MEA Scheme would mean the
voluntary abandonment of the wife by her
husband. Also, if the husband - by his words-
compels the wife to leave the matrimonial
home or stay away without reasonable cause,
he will be guilty of desertion, though the wife
has seemingly separated from him. Desertion is
frequently coupled with non-support, which is

a failure to provide monetary resources for
those to whom such an obligation is due. The
term “Overseas Indian” would include Non-
Resident Indians (NRIs) and Persons of Indian
Origin (PIOs). The counseling and legal
services would be provided through credible
Indian Women’s Organizations/Indian
Community Associations/NGOs identified for
providing such services and empanelled with
the Indian Missions in the USA, UK, Canada,
Australia, New Zealand, Malaysia and the Gulf
countries. The Scheme is a welfare measure to
support Indian women in distress through the
mobilization of the local Indian community in
the endeavor and with some financial
assistance from the Government.

I. Scope of and Eligibility for the Scheme:

The scheme would be available to Indian
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women who have been deserted by their

overseas Indian / foreigner husbands or are

facing divorce proceedings in a foreign

country, subject to the following conditions:-

(i)

(i)

(iii)

(iv)

v)

(vi)

The woman is an Indian passport holder.

The marriage of the woman has been
solemnized in India or overseas with an
overseas Indian or a foreigner.

The woman is deserted in India or
overseas within fifteen years of the
marriage;

or

Divorce proceedings are initiated within
fifteen years of the marriage by her
overseas Indian / foreigner husband.

or

An ex-parte divorce has been obtained by
the overseas Indian / foreigner husband
within twenty years of marriage and a
case for maintenance and alimony is to be
filed by her.

The scheme would not be available to a
woman having a criminal case decided

against her, provided that a criminal
charge of Parental Child Abduction shall
not be a bar if the custody of the child has
not yet been adjudicated upon. “Parental
Child Abduction” for this purpose will be
defined as the unauthorized custody by
the mother, without the other parent’s

agreement and contrary to family law ruling,

(vii)

which largely removes the child from
care, access and contact of the other
parent and family side and shall be
deemed to be Parental Child Abduction.
International child abduction occurs
when a parent, relative or acquaintance of
achild leaves the country with the child or
children in violation of a custody decree
or visitation order. Another related
situation is retention of children when
they are supposedly taken on vacation to a
foreign country and are not returned.” A
criminal charge of Parental Child
Abduction, in the context of this Scheme,
would mean the framing of charge against
the mother by the police authorities
consequent on lodging FIR or its
equivalent.

The domicile of the Indian woman
seeking relief under the Scheme is not
relevant for allowing the benefit. The
woman may be domiciled in the country
of’her overseas Indian / foreigner husband
or in India at the time of making the
application.

(viii) Preference will be given to applicants on

(ix)

the basis of financial need.

Assistance will be provided to meet the
legal and other costs, by the Heads of
Indian Missions/Posts overseas directly
to the applicant’s legal counsel
empanelled with the concerned Indian
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Mission/Post, or through the Indian

)

Community Associations / Women’s
organizations / NGOs* acting on the
woman’s behalf in an overseas legal
institution.

The assistance will be limited to US$
3000 per case for developed countries and
USS$ 2000 per case for developing
countries and will be released to the
empanelled legal counsel of the applicant
or Indian Community Association /
Women'’s organization / NGO concerned
to enable it to take steps to assist the
woman in documentation and preparatory
work for filing the case.

(xi) The Indian Women’s Organizations /

Indian Community Associations / NGOs will

make efforts to enlist community
advocates, preferably women advocates,
to extend further legal assistance /
appearance in court etc on a pro-bono
basis.

Note: *NGOs would also include local NGOs

that are empanelled with the Indian
Missions/Posts abroad.

* o o

NRI MARRIAGES



PROFORMA FOR ASSISTANCE

1. Complete name of the Complainant :
First Name -Middle Name - Surname

2. Date of Birth (DD/MM/YYYY)

3. Nationality: (Please attach signed
undertaking about your Nationality)

4. Residential Address :

5. Pass port No and place of Issue:
(copy to be enclosed)

6. Date and place of Marriage:
(copy of Marriage certificate to be attached)

7. Number of children from your marriage
to the overseas Indian: pl specify: Date of
birth, Age & gender of the child

8. State the purpose for availing legal /financial
benefits under the scheme (namely;

I. Desertion/abandonment by spouse;

ii. Getting maintenance order ;

iii. restoration of conjugal rights;

i. Prosecution of overseas spouse ( for
fraud/cheating — as he is already married);

ii. 11l treatment /abuse by spouse and inlaws.
iii. Custody of children

9. Details of spouse:
i. Complete name/ Nationality / Passport No.:
ii. Complete residential address:
H.NO:
Street:
City:
State:
Country:
Telephone No.:
iii.. If employed; position in company:
Employer’s address :
(with area code, Country code:
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and telephone number )
iv. Any other relevant details:

10. | Date of desertion /date of initiation of divorce

proceedings / date of exparte divorce (if any)

by overseas spouse;

a) Details of case(s) filed by you, against
Overseas Indian Spouse in India and

abroad :

b) Period of your residence in the country of
spouse :

c) Present status of the court case, if any, in
India /abroad:

11. | Are you presently employed. If so;

i. Name of Employer/Company:

ii. Your position in Company/Org. :

iii. Complete address of the Employer :

iv. Monthly income from salary/
employment (INR)

v. Any other source of income, please specify:

vi. Are being supported financially by
parents/family/relatives.

12. | Financial assistance being received
by the applicant, from any other
authority/NGO (approx. amount
per month in INR).

13. | Please give signed undertaking about average
annual income in Indian Rupees.

14. | Any criminal charges pending or contemplated
against the applicant.

15. | Additional facts/information relevant to the
case, if any

UNDERTAKING

I have gone through the Ministry of External Affairs Scheme for giving legal and financial
assistance to deserted Indian women. I authorize the Indian Mission at
to take up my case as per the provisions of the scheme.
Date: Signature:
Name (in capital letters) :
Address :
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LIST OF NGO's for Assistance

Sr.No| Indian Mission Indian Women’s Association /NGOs empanelled with
the Indian Missions /Posts

1 Embassy of India, ASHA (Asian Women’s Self —help Association) , Post
Washington DC,.USA Box 2084, Rockville, MD 20847-2084
2 Consulate General of India, | (i) MAIRI, 234, East Gish Road, Suite 200, San
San Francisco. ,USA Jose, CA 95112
(ii)) NARIKA

Post Box NO. 14014, Berkeley, CA 94714
(iii) SevA Legal Aid

37053 Cherry Street # 207

Newark, CA 94560

Email: anu@worldwideibs.com

3 Consulate General of (1) SAKHI, New York. Sakhi For South Asian
India, Women NewYork, Post Box 20208, New York,
New York, USA NY 10001 (212) 714-9153.

(i) AWAKE, (Asian Women'’s Alliance for Kinship
and Equality ).AWAKE, 130 North Main Street,
New City, New York 10956.
email: awakeall@awakealliance.org

(iii)) MANAVI, New Jersey Manavi Inc.P.O. Box 3103
New Brunswick, NJ 08903.
email: manavi@manavi.org

(iv) SEWAA(SERVICE AND EDUCATION FOR
WOMEN AGAINST ABUSE ) Philadelphia
SEWAA,P.O. Box 1591 Havertown, PA 19083.
email: sewaapa@gmail.com

(v) INTERNATIONAL INSTITUTE OF BUFFALO
864 Delaware Avenue Buffalo, New York 14209.
email: iib@iibuff.org

(vi) Asian Women's Safety Net,US Highway 1 South,
Suite 106 Princeton, NJ 08540.
Email:info@asianwomenssafetynet.com
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Sr.No Indian Mission Indian Women'’s Association /NGOs empanelled with
the Indian Missions /Posts

(vii) Sneha Inc; Post Box No. 271650, West Hartford,
CT-06127

4 Consulate General of India | APNA GHAR INC (OUR HOME), 4753, North
Chicago, USA Broadway, Suite,632, Chicago, IL 60640.
email: info@apnaghar.org

5 Consulate General of India, | Daya Inc., 5890 Point West Dr, Houston TX 77036
Houston, USA

6 Embassy of India , Doha, Indian Community Benevolent Fund (ICBF) , PO Box

Qatar 2788, DOHA (QATAR)
7 High Commission of India, | Federation of Indian Communities of Queensland Inc,
Canberra, Australia (FICQ), Brisbane ,PO Box 157, Spring Hill, Qld

4004(23 Stralock St, Chapel Hill, QId 4069)

8 Consulate General of India, | (i) The Indian Welfare & Resources Centre (IWRC),

Melbourne the Welfare wing of Federation of Indian
Association of Victoria, Melbourne .

(i1) Federation of Indian Associations of Victoria INC
(FTAV), PO Box 696, Glen Waverley, Vic 3150,
3/85, Foster Street, Dandenong, Vic — 3175.
email : president@fiav.asn.au

9 Consulate General of India, | (i) United Indian Association Inc; Post Box 575,

Sydney, Australia Strathfied, NSW 2135
10 High Commission of India, | (i) Indian Canada Association
Ottawa , Canada 1301 Prestone Drive, Ottawa, ON K1E , 272

(i) Ottawa Community Immigrant Services
Organization , 959
Wellington Street West, Ottawa, ON K1Y 2X5.
(ii1) National Association of Canadians of Indian
Origin, 24 Saint-Paul East, Suite 201. Montreal ,
QC H2Y 1G3.
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Sr.No Indian Mission Indian Women'’s Association /NGOs empanelled with
the Indian Missions /Posts

(iv) AWIC Community & Social Services
3030 Don Mills Road, Peanut Plaza ,
Norht York, ON M2]J 3C1.

11 Indian Embassy, Bahrain Migrant Workers Protection Society (MWPS)
PO.Box 5561 Flat no.2, Ground Floor, Building
647, Road 3625, Adliya, Area

326,Kingdom of Bahrain
12 High Commission of India, | Shakti Community Council Inc., 5A Jordan Avenue,
Wellington , New Zealand Onehunga, Auckland, PO Box 24448, Royal Oak,
Auckland

email scc@shakti.org.nz

13 High Commission of India, | (i) Good Human Foundation , 42 Eaton House, 39-40

London, U.K Upper Grosvenor Street, London W1K2NG.

(i) Sangam Association of Asian Women, 210 Burnt
Oak Broadway, Edgware, Middlesex HA8 OAP,
U.K. Email : info@sangamcentre.org.uk
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Know the legal provisions in foreign countries

¢ United States of America

S. No.

Problems faced by Indian women
married to Overseas Indians

Current Legal and other provisions
in the foreign country

Mechanisms to verify background
of PIO/NRI in foreign country prior
to marriage-education, job, salary,
marital status, etc.

Informed candidates can get the information through
open source available on Internet. However, there is no
mechanism to verify such details in USA due to
privacy law.

Unregistered marriage of Indian
women with Overseas Indian spouse
(only social marriage)

In USA, marriages are always registered.
Hence, the consulate has not come across any social
marriages.

Dowry demanded by spouse/
parents-in-law who are living abroad|

Dowry demand is totally prohibited in USA.

Overseas Indian hides the fact that
he is already married in the
foreign country

Suppressing of facts hidden is serious offence.
One can legally challenge the case.

Finding out location or whereabouts
of husband in foreign country

Privacy act of the country does not allow them to
share the information; However legal course can be
perused to find the details through the court.
Information can also be ascertained through his/her
employer or from foreign government immigration etc.

Disappearance of spouse/
Abandonment of Indian women by
overseas Indian husbands (NRI/PIO
/foreign spouse)

Once we receive complaint about missing/
abandoned spouse we try to help them through our
empanelled NGO’s and local Indian communities
support. An NGO-ASHA can be contacted for legal
and financial assistance.

Providing shelter to abandoned
woman/children abandonment by
overseas Indian

Same as point 7. Along with this, there are some
other organizations located in USA who provide
shelter for women without consideration of race,
immigration status and nationality. Alist of such
organizations in California can be found at
www.cpedv.org. a list of organizations in USA can
be seen at http://www.thehotline.org/
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8 Grant of permanent residency to Permanent residency is provided to the Indian

Indian women/children abandoned | women/ children if the spouse is a USA citizen

by Overseas Indian spouse in India | or permanent residence. Govt. of USA is very
supportive to the victims of domestic Violence. Other
than this, (according to an NGO-‘Maitri’) there are few
visa categories that individuals undergoing domestic
violence may be eligible for:

Removal of Conditions on Permanent Residency
Residency option for battered spouses of US citizens or
permanent residents (VAWA Self Petition)

U visa for victims of crimes (Applicable in crimes
in the US) Trafficking visa for Spouses in limited

cases
9 Property Rights for aggrieved Aggrieved Indian wife has the claim to the
Indian wife in property of husband’s property in USA provided they are
Overseas Indian spouse in married for more than 3 years, with a child from
foreign country the same marriage and wife is unable to work or

earn livelihood due to physical/educational
deficiency. Moreover, as per ‘Maitri’, for any
family law case (Protective Order, divorce,
separation etc), there is an option for asking for
alimony depending on the circumstances and
property rights in few cases. The Wife may not
need to be present if she hires an attorney to work

with her.
10 Abuse/Domestic violence/Ill- The Govt of USA provides legal/financial
treatment of wife by the NRI/ unemployment benefits to the victims
PIO husband provided the husband is a USA citizen or

permanent residence. Moreover, an NGO-ASHA
for women can be contacted for legal and
financial assistance.

11 Child abduction/Charges on As any child that is born in USA is a citizen of
wife by overseas Indian husband| USA. If parent take their child/children to India
without notifying the other parent illegally the law
and justice system takes a serious note about it.
Accordingly judgment is delivered. The US State
Department has 2 employees dedicated for South
Asian cases of Abduction out of which one full
time and a part time employee deal with Indian
cases.
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12

Child Custody sought by Indian
woman when children, spouse
are based abroad

Same as point 12.

13

Ex parte decree/divorce in
foreign country

Divorce either mutual or in absence of the
Indian spouse in the country is possible through
legal means or with help of NGOs.

14

How much money is required
to file a case in such matters

The legal costs may vary from case to case and
can range from $10 to $50, 000. Legal fees are
very high and mostly hourly basis in USA.

15

Look out circular of Overseas
Indians sent by GOI to foreign
government

Execution may be facilitated through Mutual
Legal Assistance Treaty (MLAT)

16

Legal assistance by foreign
government to the aggrieved
woman to file case against
overseas Indian

It is possible to seek the legal assistance
from the foreign government provided the
spouse is a USA citizen/permanent residence.

17

Foreign government/court
recognising the jurisdiction
of Indian courts

All legal issues are dealt under the arrangement
of Mutual Legal Assistance Treaty (MLAT)

18

Serving summons/arrest
warrants order by Indian court
on Overseas Indian spouse
who lives abroad

Summons/ arrest warrants are sent to the
accused through regular post by this consulate.
US state department discourages us to send these
through them.

19

Extension of Visa of aggrieved
Indian wife (as dependent) of
overseas Indian spouse even
after she is abandoned in India/
ill-treated by spouse

Yes, but it is done on case to case basis.

20

Payment of Maintenance for
Indian wife by Overseas Indian
spouse

The USA courts pass order to provide
maintenance to the spouse and the amount
depends on several criteria.
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e Canada

S.No.

Problems faced by Indian women
married to Overseas Indians

Current Legal and other provisions in the foreign
country

Mechanisms to verify background
of PIO/NRI in foreign country prior
to marriage-education, job, salary,
marital status, etc.

It is submitted that under the strict provisions

of Privacy Act, the Canadian authorities do not

share any information on any matter, including
marriage-related issues, about any person, whether
Canadian or otherwise, living in Canada without the
written consent of the person in question. Hence, it is
not possible for this Mission to verify the background
relating to the education, job, salary, marital status of
the PIO/NRI in Canada prior to marriage.

Unregistered marriage of Indian
women with Overseas Indian
spouse (only social marriage)

The Canadian authorities do not share with

the Consulate any personal information about

a person, whether Indian or otherwise, in view of the
strict privacy laws. Therefore, it would not be possible
for this Mission to know the number of unregistered
marriages of Indian women with overseas Indian
spouses.

Dowry demanded by spouse/parents
-in-law who are living abroad

The Mission has no locus standi to approach any
Canadian authority or any person in Canada to inquire
about the dowry demanded by any NRI/PIO spouse or
his/her family living in Canada. One has to take
recourse to the provisions of the Mutual Legal
Assistance Treaty (MLAT) between the two countries
fir redressal of grievances.

Overseas Indian hides the fact that
he is already married in the foreign

As already mentioned, the Canadian authorities

do not share any information with the Consulate or
any country third person about the marital status of a
PIO/NRI, in view of the strict privacy laws.

The only way to know the marital status of an Indian
national is checking of their PRIDE data which again
cannot be said to be a true proof.

Finding out location or whereabouts
of husband in foreign country

Owing to strict Privacy laws, it is not possible

for this Mission to approach any Canadian authority or
private persons to find out the whereabouts of an
Indian NRI/PIO spouse in Canada.
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Disappearance of spouse/
Abandonment of Indian women by
overseas Indian husbands
(NRI/PIO/foreign spouse)

There is no way this Mission can trace in
Canada a fugitive spouse who has abandoned his/her
Indian spouse.

Providing shelter to abandoned
woman/children abandonment
by overseas Indian

The local Canadian social services authorities do
provide shelter and food to abandoned
woman/children though they do not share such
information with this Mission.

Grant of permanent residency to
Indian women/children abandoned
by Overseas Indian spouse in India

The Canadian authorities grant permanent
residency only to those women and children
who are sponsored by the Indian NRI/PIO spouse.

Property Rights for aggrieved Indian
wife in property of Overseas Indian
spouse in foreign country

An aggrieved Indian wife can file a case in Indian
court for 50% of the foreign owned property of her
spouse. However, the Canadian authorities do not

recognise the court orders of India in such cases. She

can also approach a lawyer in Canada after reaching
here even on visitor visa, sponsored by anybody (not
necessarily her husband).

10

Abuse/Domestic violence/Ill-
treatment of wife by the NRI/PIO
husband

The Mission also received complaints of abuse/
domestic violence/ill-treatment by Indian wives

at the hands of their NRI/PIO husbands. However, the
Mission cannot take up the matter with the concerned
local police authorities as it has no locus standi in the
matter due to strict privacy laws. In such cases, only
the distressed Indian women can seek the assistance of
local police/other authorities directly.

11

Child abduction/Charges on wife by
overseas Indian husband

Normally the Canadian immigration authorities

ask for the consent letter if the child is travelling alone
or with one parent. The HCI on its part also require the
consent of both the parents at the time of issuing Indian
visa to the minor child. Even if the mother is able to
abduct a minor child holding Canadian nationality to
India, the Canadian authorities file a court case and
vigorously follow the matter with the concerned
foreign authorities. In such cases, Consulate is not kept
in the loop.
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12 Child Custody sought by Indian The aggrieved Indian wife will have to seek
woman when children, spouse are the help of the local Canadian court. The custody
based abroad of the child (who may be having Canadian nationality)

can be given to the mother, who may even be holding
Indian nationality.

13 Ex parte decree/divorce in foreign There have been many cases where the local courts
country have taken Ex parte decisions favouring Canadian
citizens. However, it happens when the Indian women
is not represented in the court case.

14 How much money is required to The legal cost in Canada is huge and the amount may
file a case in such matters vary from case to case. If the divorce case is with
mutual consent, it may be decided within six months -
one year at a cost of Canadian $ 2000. However, if it is
contested and goes for trial, the legal costs may be
anywhere between Canadian $ 50,000 and beyond.

15 Look out circular of Overseas As regards Servicing of judicial documents
Indians sent by GOI to foreign in Canada, including court orders/summons/show
government cause notices, it is regulated by reciprocal

arrangements with Canada finalized and notified by the
Ministry of Home Affairs, New Delhi, as per statutory
provisions of the Criminal Procedure Code

(Section 105). MHA, which is the nodal Ministry and
Central Authority for seeking and providing the Mutual
Legal Assistance in Criminal Matters, receives all
kinds of such requests, examines them and take
appropriate action including taking up the matter with
the Canadian Department of Justice, Ottawa. If the
judicial documents are not sent under MLAT, the
Canadian authorities do not take any action.
Comprehensive guidelines in this regard can be seen on
the website of the Ministry of Home Affairs
(http://www.mha.nic.in).

16 Legal assistance by foreign The local government provides free legal aid to
government to the aggrieved woman | aggrieved Indian women, if she is resident in Canada.
to file case against overseas Indian
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17

Foreign government/court
recognising the jurisdiction of
Indian courts

Canadian Courts do take cognisance of the orders
issued by the Indian courts only when these are
forwarded to the Canadian Department of Justice,

Ottawa by the Ministry of Home Affairs for further

action under the MLAT.

18

Serving summons/arrest warrants
order by Indian court on Overseas
Indian spouse who lives abroad

It is not possible to serve summons/arrest warrants
issued by an Indian court against an NRI/PIO spouse
living in Canada. The Canadian courts and other
authorities do not take cognisance of such orders unless
these are forwarded by MHA under MLAT to the
Canadian Department of Justice.

19

Extension of Visa of aggrieved
Indian wife (as dependent) of
overseas Indian spouse

even after she is abandoned in
India/ill-treated by spouse

The visa cannot be extended unless so requested by the
PIO/NRI husband.

20

Payment of Maintenance for Indian
wife by Overseas Indian spouse

In almost all the cases, the distressed Indian wife who
is located in India do not get any maintenance from her
PIO/NRI husbands. If she is resident in Canada, she
can take up the matter for maintenance with the
Canadian Superior Court (Family branch).
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TRAFFICKING OF WOMEN & CHILDREN

Preface

n September of 2017, the Global Estimate on Modern slavery reported that

presently 40.3 million people are being denied the basic human right to

freedom globally. Trafficking of women and children in its multiple forms is
considered not only asocial evil, but a crime.

A majority of women and children are trafficked, sex trafficking is one of the biggest reasons of
trafficking, and bonded labour is another. Traffickers prey on vulnerable families, deceiving them and their
daughters, bringing young girls into the big city or aboard, on the pretext of getting jobs, but eventually
selling them to brothels or domestic work. The victims are sexually exploited, their innocence and their
dignity robbed. Once trafficked, both families and innocent young girls are unable to break free of the
violent cycle of abuse, shackled and broken for the rest of their foreseeable lives. They are paid miniscule
amounts of money for their work, making it nearly impossible for them to live a life of dignity. The children
never go to school. The traffickers continue to make money off of their vulnerability.

Experts estimate that traffickers make billions of dollars as profits by preying on innocent women
and children. In the Global March against Child Labour report, Kailash Satyarthi said, “360 billion USD or
21 lakh crores Indian rupees are generated by enslaving young girls in brothels and homes. This shocking
revelation is an eye opener to the devastation caused by Human Trafficking, it is worse than a natural
disaster.

The government has enacted laws to provide justice to these victims of violent crime including
Indian Penal Code and The Immoral Traffic (Prevention) Act, 1956, The Bonded Labour System
(Abolition) Act, 1976 of India and The Child and Adolescent Labour (Prohibition and Regulation) Act of
1986 provide for the rescue and rehabilitation of victims of trafficking. The Central government has taken
many progressive steps like dialogue with countries like Bangladesh, Nepal and other countries to deal with
trafficking of women and children.

The government of India is, even now, working towards legislation that would protect people
from the gross violations of human rights, emphasizing the issues of trafficking of women and children.
Being protected by the law means that the law is non-discriminately enforced and upheld for all citizens.
All branches of the justice system must be informed, prepared, and equipped to use the law to protect all
the citizens of India.

On this day of the “National Conference on NRI Marriages and Trafficking of Women and
Children” on 27th July 2018, the Maharashtra State Women’s Commission is happy to release this
book. This book contains articles on various topics and solutions on trafficking of women and children.

I hope that you will find this resource material useful as well as insightful.

Vijaya Rahatkar,
Chairperson, Maharashtra State
Women's Commission.
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The Challenge

of Human
Traftficking

Studies show that the interstate
trafficking forms about 90% in the
overall human trafficking in the
country while trafficking from foreign
land is 10%. The states of West
Bengal, Assam, Rajasthan, Gujarat,
Maharashtra, Tamil Nadu, Uttar
Pradesh and Delhi come in
descending order in this crime.

Vijaya Rahatkar,
Chairperson, Maharashtra State
Women's Commission.

o 20 millions - Number of women and
children in the country falling prey to
human trafficking

2 million - The number of women being
forced into sex trade every year

e 65,000 - Number of children
disappearing due to

One 1s numbed to see these dark statistics of
human trafficking in the country. While the
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Vijaya Rahatkar,
Chairperson, Maharashtra State
Women's Commission.

country is scaling many peaks of progress
on one hand, the human trafficking on the
other hand is acquiring menacing form with
each passing day. The issue of illegal human
trafficking has become an issue of concern
for the world. Today, human trafficking is
placed at third spot in the worldwide
organized crimes following the drugs and
arms sale. Its menacing nature becomes
clear from this. The impact of these
organized crimes on the society and the
women is extremely dangerous.

In fact, human trafficking is a stigma for the
human race. It involves dragging those in
vulnerable and precarious situation in the
trap and selling them sometimes by
cheating them or forcing them. Nobody
knows what happens to innocent people
falling prey to this nor are any specific
attempts are made in that direction.
Significantly, such cases continue to be
discussed for few days and the world moves
on. The plight of women and children
suffering from this remain as they are. The



way out can be found only
through the stricter law
enforcement, enlightenment of
the society and deliberations for
the resolution of these issues on
different platforms. With this in
mind, the Maharashtra State
Women's Commission and the
Ministry of External Affairs have
jointly organized an international
workshop on July 27 in New
Delhi. Trafficking of women and
children as also various problems
faced in the marriages of foreign based
Indians as also way of resolving them will be
discussed on the occasion. External Affairs
Minister Sushma Swaraj and Maharashtra's
Chief Minister Devendra Fadnavis will be
present at the inauguration ceremony while
the workshop will conclude in the presence
of Vice President of India Venkaiah Naidu.
National and international experts working
in this field will be present on the occasion
and put forward their thoughts.

In our country that is progressing day by
day, 65 thousands children go missing every
year even today. That means a child
disappears every eight minutes. The mind
becomes numb after reading this. Some of
these children are found later but one
cannot even imagine how severe an impact
all this makes on their mind. The statistics
tell us that no clue is found of at least 11
thousand children every year. Even

TRAFFICKING OF WOMEN & CHILDREN

imagining as to what happens to these
children is horrifying. This is certainly not a
matter of pride for any civilized society.
Many of these children face sexual abuse
while many are employed as child
labourers. Some are used for begging.

There is not a single sector in the country
today where the women have not left their
mark. They are making her contribution to
the progress of the nation in their own way.
Women have proven their capabilities in
every field. And yet, they are the ones who
suffer most in the human trafficking. The
proportion of women's trafficking is about
60% in the overall trafficking. None has the
right to destroy another's life. It's one way
to impose slavery on other. Well-meaning
serious efforts are necessary worldwide to
put an end to this. According to National
Criminal Investigation Department's
report in 2016, more than 8,000 cases of
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human trafficking have come to light and
2300 people including 182 foreigners have
been rescued in them. In the previous year,
there were 6877 such cases in 2015.
Kidnapping of below 16 years child form
the most cases among them.

Studies show that the interstate trafficking
forms about 90% in the overall human
trafficking in the country while trafficking
from foreign land is 10%. The states of West
Bengal, Assam, Rajasthan, Gujarat,
Maharashtra, Tamil Nadu, Uttar Pradesh
and Delhi come in descending order in this
crime. The reason why West Bengal
occupies top spot in the trafficking is that its
borders are along the Bangla Desh, Nepal
and Bhutan. The amount of trafficking is
more there. Although similar crimes have
taken place in remaining states, the police
record say that they were not significant.

Under the law of our country, human
trafficking is a serious offense. Mainly
children, girls and women fall prey to this.
The never-ending poverty and constant
penury are the main reasons for human
trafficking. There are many instances where
parents have sold their sons and daughters
in the fear of poverty never going away.
Women are cheated with the lure of
marriage or work in the city. Many
unfortunate women who dream of coming
out of poverty and earning money are
trapped in this vicious net of trafficking and

Il FRetrrgeaaw /]
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their entire life is obscured. The poor girls

from small villages are taken to cities with
the lure of jobs and forced into sex trade.
Many girls do not even resist this with the
false hope that they could send some money
to their families and the trafficker profit
from this. Many girls also blindly trust the
smugglers enticed by the promise of
marriage. At times, such persons marry
them off to another person. The person
with whom she is married sells the girl. The
rich men habituated to the prevalent
consumerism today are the reals customers
of these smugglers. Similarly, single men
living thousands of kilometres away from
home for jobs also become customers for
them. Thus, this chain of smugglers
continues forever.

It is not that the women's trafficking is done
only for the sex trade. Many a times,
women are smuggled to get cheap labour
also. These women are given raw treatment
as a cheap labourer. Today millions of
women are being exploited in the labor
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market of the world in this way. Overall,
humans are smuggled sometimes with
enticement, lure, force or sometimes by
terror. Later on, they are used for nefarious
activities like sale, begging, to commit
different crimes, spying, smuggling or drugs
trade.

The union cabinet headed by Prime
Minister Narendra Modi has approved
tabling of Human Trafficking (Prevention,
Protection and Rehabilitation) Bill, 2018 in
the parliament. This bill resolves the
problem of trafficking with the viewpoint
of prevention, protection and
rehabilitation. For the first time ever, a

Rehabilitation Fund has been created under
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it. It will be used for the victim's physical,
mental and social care. It will include the
victim's education, skill development,
healthcare, mental support, legal aid and
safe shelter. Special court will be set up in
district for faster hearing of human
trafficking cases. There is provision for ten
years of rigorous imprisonment to life
imprisonment for the convicts of human
trafficking offenses and the minimum fine is
Rs. 1 lakh. We have an uphill task to bring
the proportion of human trafficking under
control first by social awakening and then
rigorous measures.
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Fighting for

the Oppressed

Freedom, Justice

and Restoration through

Partnerships

India is a source, destination, and
transit country for women and children
subjected to forced labor and
commercial sexual exploitation. We
have observed that roughly 90% of
trafficking in India is from among the
most vulnerable - the low caste Dalit
and tribal communities, religious
minorities, and women from excluded
groups.

here are around 8 million trafficked

persons in India today. The most

current available data from the
National Crime Records Bureau (NCRB)
indicates that most of India's human
trafficking is internal and predominantly
carried out for the purposes of forced/
bonded labor, child labor, and commercial
sexual exploitation (CSE).

In India, the definition of human trafficking is
interpreted and based on Indian laws such as
Section 370 of the Indian Penal Code along
with other constitutional articles and
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legislations that prohibit trafficking of
persons. Specifically, the Immoral Traffic
Prevention Act (I'TPA, 1956) addresses
trafficking for sexual exploitation while the
Bonded Labor Act (1976) addresses trafficking
for exploitative labor purposes.

India is a source, destination, and transit
country for women and children subjected to
forced labor and commercial sexual
exploitation. We have observed that roughly
90% of trafficking in India is from among the
most vulnerable—the low caste Dalit and
tribal communities, religious minorities, and
women from excluded groups. To provide an
effective response to the menace of human
trafficking, various government departments
have come forward to work in collaboration
with local NGOs. However, it is often
observed that the government and the local
NGOs working in source and destination
areas lack proper resources as well as legal and
casework experience to effectively help those
trapped. Additionally, government and
private rehabilitation facilities are often



without capacity and legal expertise to ensure
that survivors receive access to government
welfare and benefits.

Solution(s)

JVIunderstands that to effectively counter an
organized crime like human trafficking
through a comprehensive and nuanced
strategy, it is imperative that there be strong
partnerships with government and non-
government entities as well as inclusion of
survivors as key stakeholders. Building on its
proven casework model and strong existing
partnerships, JVI focuses its efforts on the
following initiatives in high-prevalence
trafficking source and destination areas:

* JVIand Civil Society Organization (CSO)
partners document trafficking cases of
commercial sexual exploitation and
bonded labor for intervention.

* JVI assists government and law

enforcement bodies' in rescue
intervention to secure freedom for
trafficked victims, rehabilitation services,

and safe repatriation.

® JVI attorneys provide legal casework
services to secure justice on behalf of
trafficked survivors and ensure
accountability for perpetrators by
assisting public justice system officials in
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prosecution process.

JVI strengthens government systems
through capacity-building training
programs for government officials on legal
procedures and resource development
related to human trafficking.

JVI strengthens institutional capacity of
CSO partners on anti-trafficking laws and
programs.

JVI empowers source-area communities
by informing them of their rights and
access to legal aid programs.

JVI develops grassroots-based legal aid
programs in close cooperation with
state/district legal services authorities.

A Success Story

Case Background: Tulsi*, a 26 year old widow
with two children residing in a remote village
in West Bengal, was searching for a job to

2016 Global Slavery Index

National Crime Records Bureau's Crime in India 2016 Statistics, Ministry of Home Affairs (2017), p. 512-518.
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support her family. Jamal, a family
acquaintance, heard of Tulsi's plight. He
gained her trust and convinced her that he
would arrange a tailoring job with a salary of
Rs. 6000 per month, including boarding and
lodging facilities in Mumbai.

On the pretext of giving Tulsi a job, Jamal
sent her with his wife to a red-light area in
Pune where she was sold at Rs. 40,000 for
prostitution under the strict supervision of
four traffickers and pimps. Tulsi attempted to
escape but she was threatened and was
demanded to pay the amount of money for
which she was bought for if she wanted to be
released. Feeling trapped and harassed, she
contacted her parents who then reached out
to our partner organization. With the help of
the local police, we rescued Tulsi and arrested
four accused persons who are currently in
police custody.

After the rescue, the victim was safely placed
at a shelter home in Pune where her needs for
legal assistance and aftercare were provided
for. She was also provided with counseling,
medical aid, and additional support. Five
months later, Tulsi was repatriated back to
her family in West Bengal.

Outcomes: To curb the most dubious
organized crime, we seek to achieve the
following:

+ Work with government and non-
government stakeholders and partners to
strengthen their awareness and technical
capacities on the laws and procedures of
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human trafficking and further improve
holistic casework interventions (includes
rescue, prosecution, and aftercare). For
instance, prior to Tulsi's rescue, JVI
trained its partner organization on
surveillance and casework intervention.
With the new set of knowledge and skills,
our partner organization was
approachable and prepared to do the
groundwork in collecting crucial

intelligence on the victim's situation from

sources that enabled the police to find
Tulsi's location. Moreover, our trained
partner organization was better equipped
to assist the victim's parents in following
formalities with regard to filing a
complaint at the police station and in
providing additional support to the
rescued victim and her family. JVI shares
educational information to promote good
practices and tools as well as provides
technical support to concerned authorities
in sensitizing them on the protection of
trafficked victims while ensuring that

s
04 5“_“"2»1 \

1] gz = /] S



perpetrators are held accountable for their
crimes.

By working closely with trafficked
victims, JVI ensures that their needs are
prioritized and catered to through a
victim-centered approach. As a result,
victims are able to assist the public justice
system by providing testimonies that help
build watertight cases to stand the test of a
trial and result in increased conviction
rates. With the help of Tulsi, we were able
to identify and rescue four Bangladeshi
victims, one of whom was a minor, and
raid three more brothels with the police.
Most importantly, Tulsi's recorded
testimony further enabled the police to
capture and arrest one of the accused who
absconded at the time of her rescue.

After victims are rescued from trafficking,
JVI provides regular aftercare services for
survivors and their families for two years,
with the objective of enabling them to be
self-reliant and thus prevent them from
being re-trafficked.

JVI's aftercare staff works at the
grassroots level by:

e Conducting home visits with
survivors and their families,

e Following-up with government
officials to secure victims'
compensation, release certificates,
and welfare benefits,

e Assisting survivors in
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applying for various government
schemes to gain welfare benefits,

e Enrolling children in schools and
providing opportunities in skill
development, and

e Advocating with the government
for livelihood support for rescued
SUrvivors.

At present, Tulsi is re-married and has three
children; two of them are enrolled at a local
school and the youngest is in an Integrated
Child Development Scheme (ICDS)
government funded welfare program. JVI
continues to visit Tulsi on a regular basis and
has been providing psycho-socio-medical
support to the trafficked survivor.

o S W ot
b

(Contribution by :
Justice ventures international
india project)

* The actual name has been changed to protect identity.
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Child Bonded Labour

A National
Scourge

The unofficial figures of child bonded
labour go up to 60-115 million, where
15 million work as virtual slaves. Uttar
Pradesh has the most number of child
labourers followed by Maharashtra
and Bihar.

i
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What is Child Bonded Labour?

s the Supreme Court recently

reiterated, children are our nation's

greatest asset. Raised well, these
children grow to be healthy and productive
members of our society. Child bonded
labour, which occurs when a child is forced to
work in servitude in order to pay off a real or
imagined debt (often with little practical hope
of actually paying off said debt), is a scourge
that needlessly and maliciously devours these
children's hopes, dreams, potential and
dignity. Bonded children are those “whohave
either been pledged by their parents for paltry
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sums of money or those working to pay off
the inherited debts of their fathers.”Other
than parental debt, thedriving forces for
bonded labour may also be customary or
caste-based practices, but more often than not
it results from the insatiable greed of those
who perpetuate the practice.

Bound by the debts incurred by their parents,
guardian or relatives, children live miserable
lives in the heat and isolation of stone
quarries, brick factories, rice mills, cracker
making factories, zari industries, rose farms,
silk worm farms, fields, or performing menial
labour as domestic helpers. They earn little or
nothing, are starved, mistreated and often
physically and sexually abused. More
importantly, they are robbed of their
childhood and the opportunity to obtain an
education. By adulthood, they contract
serious health issues and physical deformities.
As per the 2011 census, India has 35.38 million
working children. The unofficial figures go up
to 60-115 million, where 15 million work as

1. The small hands of slavery: Bonded Child Labour in IndiaHuman Rights Watch Children's Right Project available at

https://www.hrw.org/sites/default/files/reports/india969.pd f.

2. National Commission for the Protection of Child Rights: Abolition of Child Labour: Recommendations to Eleventh Five Year Plan

3) http://ncper.gov.in/showfile.php?lid=69
http://ncper.gov.in/showfile.php?lid =930.
4)1d. at 2

5) Know Your Rights: Bonded Labour, National Human Rights Commission, http://nhrc.nic.in/Documents/Publications/KYR%20Bonded

%20Labour%20English.pdf.
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virtual slaves. Uttar Pradesh has the most
number of child labourers followed by
Maharashtraand Bihar (NCPCR, 2015).

Characteristics of Bonded Labour:

Bonded labour is based on the existence of a
creditor-debtor relationship. It is
characterized by torture, violence,
expropriation and exploitation of the child
labourer by the employer.

The employer neither pays the child
labourer the government agreed
remuneration, nor lets them engage in any
other employment or education, ultimately

destroying their ability to lead a dignified
life.

The employer restricts the freedom of the
child to move from one part of the
territory of India to another.

The child labourer is denied their right to
sell at market value any of their property,
product of their labour, or the labour of a
member of their family.

Additional industries and Sectors where Child
Labour is found:

There is a high incidence of bonded child
labour in industries like beedi, silver,
synthetic gem stone, silk, leather,
agriculture, carpet weaving, and brick kilns.

Il FRetrrgeaaw /]
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Legal Framework for Combatting Child
Bonded Labour

Art. 4 of the Universal Declaration of
Human Rights (UDHR) prohibits slavery,
the slave trade and servitude in all forms.

Art. 32 of the Child Rights Convention,

1989 requires the State to protect
children from economic exploitation
harmful to a child's wholesome
development.

Art. 35 requires the state to prevent the
sale or trafficking of children.

Art. 36 prohibits all other forms of
exploitation of children.

Art. 1 of the United Nations
Supplementary Convention on Slavery, the
Slave Trade and Institutions and Practices
similar to Slavery, 1956 abolishes debt
bondage and child servitude among others.

Art. 21 of the Constitution of India ensures
every person the right to life and personal
liberty. Art. 23 prohibits the trafficking in



human beings and forced labour and Art. 24
prohibits the employment of children in
factories.

Section 4 of the Bonded Labour System
(Abolition) Act, 1976 abolishes bonded
labour in all its forms and practices.

S. 5 declares that any custom or agreement
which promotes the same in any form shall
be void. S. 6 extinguishes the liability to
repay bonded debt.

S. 23 makes engaging in bonded labour
practices punishable with imprisonment up
to three years and a fine of two thousand
rupees.

The Child Labour (Prohibition and
Regulation) Act, 1986 regulates the hours
child

not completed

and working conditions for

labourers who have
fourteen years of age. It prohibits the
employment of children in twenty -five

hazardous industries.

Under S. 17, the Central and State
governments have to appoint inspectors to
ensure the compliance of the Act.

As per S. 2(1) (14) of Juvenile Justice (Care
and Protection) Act, 2015, a child who
is found working in contravention of the
existing labour laws in force is a child in
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need of care and protection and a Child
Welfare Committee is entrusted with the
responsibilities of such a child.

Supreme Court and High Court
Cases:

Peoples Union for Civil Liberties v. State of
Tamil Nadu & Ors

The Apex Court issued a few guidelines to
the State Governments and Union
Territories on combatting bonded labour,
such as constituting vigilance committees,
making proper arrangements for released
bonded labourers, sensitization of District
Magistrates and other Statutory Authorities
about their duties under the Bonded Labour
System (Abolition) Act, 1976.

Sageer&Ors. v. State of U.P. & Ors

The Allahabad High Court acknowledged
the need to sensitize the District Magistrates
and other concerned government officials
for the effective implementation of the
Bonded Labour System (Abolition) Act,
1976. The Act abolishes and penalizes
bonded labour in all forms and provides for
the constitution of vigilance committees.
High Court emphasized that the court and
government should ensure the satisfactory
rehabilitation of the released bonded

libourers

6) Child Labour (Prohibition and Regulation) Act, 1986, Section 17
7) W. P. No. 3922/1985, 2013 (1) SCC 585.
8) W. P. No. 70403/2011, 2012 (91) ALR 59.
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Modern Day Slavery

Protection of its
Youngest Victims

It is becoming increasingly clear that
the one factor binding most victims of
modern day slavery is poverty. In
many cases the trafficker preys upon
the vulnerability of an economically
poor person by promising them a way
out, and in so doing the trafficker
ensures that the victim languishes in
the cyclical process of oppression.

hildren are the future of our nation.

An investment in preserving and

protecting the rights of children will
drastically improve the cultural, socio-
economic and political landscape of a
country. The notion of children and
childhood today, is starkly different from
ancient times where they were considered
mere property with no real identity.

Today, international legal consensus has
accorded children with basic rights aimed at
survival, such as minimum standards of food,
shelter and clothing, the right to live with
dignity, protection from violence, neglect and
all kinds of abuse, the right to participate in
decisions affecting him/her and the right to
mental, physical and emotional development.
It is encouraging to note that the rights of the
child are the most ratified human rights, yet
still one in four victims of modern slavery is a

child.

Modern day slavery, distinguishes itself from

its more ancient predecessors in that it goes far
beyond simply subjecting a person to
servitude. Modern day slavery includes
within its ambit forced labour, bonded
labour, child marriage, trafficking and descent
based slavery. The global effort to contain and
eradicate this phenomenon is prominent.

UN Sustainable Development Goal 8.7 calls
on countries to, “[tJake immediate and
effective measures toeradicate forced labour,
end modern slavery and human trafficking
and secure the prohibition and elimination of
the worst forms of child labour, including
recruitment and use of child soldiers, and by
2025 end child labour in all its forms.” Set
with expectations of witnessing theend of
modern slavery in this lifetime, Mr. Guy
Ryder, ILO Director-General, has observed
that “the world won'tbe in a position to
achieve the Sustainable Development Goals
unless we dramatically increase our efforts to
fight these scourges.”
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The mere intention to provide
children with a safe and secure
environment in which to flourish
may fall short if the issues that
plague and threaten their safe
existence are not better
understood. The root causes of
the problem may have been
identified, yet the existence of the
exploitation of children on a daily
basis and in large numbers, begs
one to ask the question of whether
our strategic engagement with the
problem is accurate and whether
the solutions are appropriate and effective.

It is becoming increasingly clear that the one
factor binding most victims of modern day
slavery is poverty. In many cases the trafficker
preys upon the vulnerability of an
economically poor person by promising them
a way out, and in so doing the trafficker
ensures that the victim languishes in the
cyclical process of oppression. More overtly,
those trapped in poverty are taken advantage
of on an everyday basis through robbery,
coercion, deception, rape, blackmail, assault
and mental and physical torture. This is
everyday violence that mostly goes
undetected but is omnipresent in the lives of
the poor. Promises of better opportunities
and freedom to live life without debt and
worry are ironically used to trap the victims
in a world of hopelessness. Modern day
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slavery exists largely due to poverty, and
every day violence is itself a major cause of
poverty.

Anthropologically, man has made great
attempts to pin down the causes, sources and
remedies for poverty. Laws, social action,
welfare schemes and benefits are humble
attempts to empathetically provide relief and
recourse to better standards of living and
protection to those in need. However, the
success of these measures are based on the
accessibility of the same by the targeted
masses. There lies a huge gap in the
reachability of the needy to these initiatives,
thereby hampering the success of the efforts
to vanquish poverty.

The repeated commission of offences of
modern day slavery and burgeoning of the
crime, the perceived notion of impunity of

1) http://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_574717/lang--en/index.htm

k\afl ‘- o
W= 15)

1] gz = /] NS



the perpetrators and the victimization of
scores of people including children,
necessitates the need to revisit our
visualization of the problem with deeper
insights and wisdom. It is time to gauge the
relationship between everyday violence and
poverty which plays a major role in the
perpetration of modern day slavery.
Theoretical efforts and solutions, while may
look good on paper, may not be effective in
curbing the challenges faced on ground.
Welfare schemes for children and women will
be fruitless if these women and children do
not feel safe to step out of their houses in the
first place to acquire the benefit of these
services, or are robbed upon receipt of the
services.

It is time to take note of the invisible violence
meted out to the poor on a daily basis.
Subjugation resulting from coercion,

deception, rape, abduction, physical and

Il FRetrrgeaaw /]
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mental threat - are all factors leading to the
bigger crimes of trafficking, forced labour etc.
Identifying the key issues and strengthening
the criminal justice system to mete out
situationally appropriate responses, aimed at
strengthening the poor and providing
rehabilitation for victims already entrapped
in the system, can go along way in sustainably
ending heinous crimes such as modern day
slavery. Blanket responses may not be ideal.
Unlearning and re-learning our
understanding of the issues related to violence
against the poor in relation to poverty is
crucial. The end result would justify it a
thousand times over, especially when it would
entail the protection of the most vulnerable-

children.
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Sustaining Justice :

Preserving
Humanity

In India, the patriarchal mindset and
consideration of women as second-
class citizens — reinforced by cultural,
societal and traditional norms - have
aggravated the abuse faced by
women. The problem of sexual
violence is even more rampant amidst
the poor.

lobally, the outpour against sexual

harassment and sexual violence

have effortlessly bound souls in a
camaraderie transcending geography,
language, religion and politics. The
movement has no leader but only voices and
shared experiences of violations of dignityand
humanity. It has obliterated the differences in
the backgrounds of various women and
unified their attempts to valiantly narrate
common tales of shame, fear and helplessness
brought upon by their perpetrators. All
evidence of how pervasive, commonplace and
universal the phenomenon of sexual violence
really is.

Injustice is meted out by one exerting power
or control over the victim, preying on their
vulnerability and exploiting their weaknesses.
Commonalities faced by almost all victims is
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-

Mr.Sanjay Macwan
Regional Director,North India,
International Justice Mission India
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self-doubton his/her role in the exploitation
and the fear of retaliation by the perpetrators.
Society's additional stigmatization and
judgment, further isolates victims and has
forced silence on the matter for decades.
Today, the focus is shifting onto the
offenders. The message is clear: zero-

tolerance.

In India, the patriarchal mindset and
consideration of women as second-class
citizens - reinforced by cultural, societal and
traditional norms - have aggravated the abuse
faced by women. The problem of sexual
violence is even more rampant amidst the
poor. A deeper exploration of this problem
reveals that it is in fact a sub-set of the
mammoth issue of violence faced by the poor
on an everyday basis. Over the last decade, I
have witnessed first-hand the exploitation and
violence experienced by the poor. My work
has enabled me to support victims of human
trafficking andin almost all cases the victims
were from destitute backgrounds and had
been tricked into slavery.

In all known human history and in every
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society, human beings have always been
unjust to others, especially to the poor. Those
who oppress others variously wield the power
of wealth, or ownership of land and capital, or
claims of superiority of a specific gender, race,
caste, ethnicity and sexuality over, or
authority and of the claims of superior
knowledge and religious sanction. This
superior power is deployed against those who
have fewer resources, social standing or
influence, to extract submission and fear, to
exercise political, cultural or social
domination and physical and sexual control.

The sporadic mortifying accounts of rape and
death of victims such as in the recent Kathua
case, are a microscopic sampling evidencing
the massive reality of brutality and criminal
violence faced by the poorat the hands of
those exercising power and control. While the
violence from military, religion, extreme
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cases of murder and homicide capture our
attention, we fail to understand how everyday
violence persists as an invisible force and is
interwoven into the very fabric of our society
and nation. It is a predatory crime motivated
by profit, devaluing the poor and
degradingand disintegrating society.

In 2016, India had the fourth highest
proportion of modern day slavery estimated
at 18.3 million. CBI had estimated 3 million
women and girls are sold for sex annually in
our country. There are nearly 4 million child
laborers in our country. In addition, there are
millions who are exploited in manual labour
and unorganized sectors across the industry
spectrum. It is shocking to note that such
enslavement generates an estimate ranging
from 30 - 360 billion USD or 21 lakh crores
INR being annually which is equivalent to
one fifth of the country's GDP of the year
2015.There are 45 million unemployed
people in India. It is worrisome that there are
numerous traffickers ready to prey on them
and that several thousands will be entrapped
in this cycle of economic, physical and social
crime.

The ending of poverty requires the ending of
violence. Systems that end violence are the
propellant's (catalysts) to holistic
development. Everyday violence and sexual
exploitation resulting from it is deep-rooted,
complex, intricate and sensitive. A short-
sighted approach would tackle it only
superficially.Our experience of combatting
human trafficking tells that, the answer to



combatting everyday violence is an efficient
and effective criminal justice system. A justice
system that is empowered by strong laws,
equipped with necessary resources and skills,
efficient in enforcement and effective in its
outcomes, ends impunity and creates
deterrence to realize safe and secure society,
especially for women, children and the
vulnerable. The pillars of police, prosecution,
court and social services are the lifeline to the
poor. A robust criminal justice system exists
when the state (nation) prioritizes,
strengthens, and infuses will into these pillars.

Further, the onus is greater on the criminal
justice system to treat victims as victims.
Creating institutional sensitivity - within
judiciary, law enforcement and social services
- would help the victims of sexual violence
break out from veils of shame and fear. The
responsibility must be shared collectively by
the criminal justice system and civil society to
also examine societal values and principles
that's justify the secondary treatment of
women. For if we do not, the system would
continue creating barbarians that could
irreconcilably reverse any notion of
advancement of man by perpetrating heinous
violations of dignity.

“Most poor people do not live under the
shelter of the law, but far from the protection
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of the law.” The realness and truth behind this
statement from a UN Report is yet to be
comprehended fully. Not poverty alone, but
the lethal combination of violence and
poverty have clipped India from flying higher
and faster.The parameters of India's
development indices - economic, human,
gender, governance and others will struggle to
climb higher if we turn a blind eye to the
hidden but ever rising phenomenon of
violence.

Our country can boast of reaching its greatest
potential only when our poorest brother is
secure and when he can rely on the criminal
justice to protect him. While the intentions to
provide justice by various actors in the system
are in the right place, much is needed to be
done, fast, to ensure the safety and well-being
of the vulnerable. It is the need of the hour to
apply tomorrow's solution today and day

after's solution. tomorrow.

1) Global Slavery Index, 2016 P.25

2) Economics Behind Forced Labour Trafficking, Comprehensive Case Studies of Child Domestic Labour and

Commercial Sexual Exploitation, P. 35

3) Economics Behind Forced Labour Trafficking, Comprehensive Case Studies of Child Domestic Labour and

Commercial Sexual Exploitation, P. 35
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SC to Nation :
Protect

India's
Children

The crux of the Supreme Court's
judgement in SampurnaBehura v. U.O.1.
is that while India undeniably has lawson
the books which seek to protect that
“supremely important asset” that is our
children and to give them the opportunity
to grow into productive citizens, such
laws are meaningless if they are not
acted upon, if they are never made more
thanink on paper.

he Supreme Court in Sampurna
Behura v. Union oflndia recently

took in a long hard look at how this

countrytreats its children, particularly those
who come through the legal system. The
Court concluded that “it is time for the State
to strongly and proactively acknowledge that,
“children in our country have fundamental
rights and human rights and they need to be
enforced equally strongly.”

The root of the Supreme Court's analysis is
that children “deserve dignified treatment and
merely because they have no voice in the
affairs of State, it does not mean that they are
inconsequential members of society who can
be compelled to live in conditions that are
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uncomfortable (to say the least) and who have
little or no access to justice.”

Resting in this bedrock principle, the Apex
Court once again confirms that which we all
know to be true, but which we sometimes
forget; that “[t]he nation's children are a
supremely important asset. Their nurture and
solicitude are our responsibility. Children's
programmes should find a prominent part in
our national plans for the development of
human resources, so that our children grow
up to become robust citizens, physically fit,
mentally alert and morally healthy, endowed
with the skill and motivations needed by
society. Equal opportunities for development
of all children during the period of growth
should be our aim, for this would serve our
large purpose of reducing inequality and
ensuringsocial justice.”

It is heart-wrenching to consider how much
human potential has already been lost to the
suffocating violence and fear facing our
Nation's children. But consider the converse
- how many leaders, heroes and visionaries
can be raised up if we simply start protecting
and investing in these children? What happens
when we begin to treat all of India's children
as our own children, when we remove from
them the anchors of violence and injustice
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that threatens to drag them down, and when
we break the cycle that causes scared and
oppressed young children to grow up to
commit the same crimes that were once
perpetrated against them?

This is the fork in the road at which India now
stands, and the Supreme Court knows it.
While many different stakeholders in the
broader public justice system (the courts, the
police, the National and State Commissions
for the Protection of Child Rights, the
District Child Protection Units, Juvenile
Justice Boards, Child Welfare Committees,
Social Workers, the Childcare Institutions,
the various levels and branches of
government, NGOs and many others) have
much work to do to move India down the
correct path, the Supreme Court does not
equivocate in reminding us that “the judiciary
has a constitutional obligation to ensure that
everybody acts in the best interests of the
child.”Yet, in truth, the judiciary now faces so
much more than an obligation; our country is
at an inflection point, 2 moment in time in
which India has before it one of the greatest
opportunities facing any nation on earth, and
all that is required is that every one of us not
only stops and takes stock of what we can do
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to help, but that we then commit to doing it.

Thankfully, the Supreme Court has taken the
first step down this path by considering the
question of what each of us can do to help our
children. To wit, the Supreme Court's broad
answer is that every stakeholder in the public
justice system must implement the “true
spirit” of the Juvenile Justice (Care and
Protection of Children) Act, 2000 and the
Juvenile Justice (Care and Protection of
Children) Act, 2015.

While the Supreme Court has many
suggestions for how each stakeholder in the
public justice system can implement the true
spirit of these acts, two stand out for the
judiciary. First, protectingand nurturing our
children is a priority and the legal system's
allocation of resources directed towards this
goal should reflect that. Of all the resources
available to the court, perhaps none are more
valuable than the courts' time, energy and
influence. In this the Supreme Court urges
“each High Court and the Juvenile Justice
Committee of each High Court [to] continue
[] its proactive role in the welfare of children
in their State.” Moreover, the Supreme Court
directs “the Chief Justice of every High Court
to register proceedings on its own motion for
the effective implementation of the Juvenile
Justice (Care and Protection of Children) Act,
2015 so that road-blocks if any, encountered
by statutory authorities and the Juvenile
Justice Committee of the High Court are
meaningfully addressed after hearing the
concerned governmental authorities.” Thus,
the judiciary is to be a champion for this cause
and should use its influence in whatever way it
can to ensure that all children - victims or



those in conflict with the law - are being
protected and nurtured.

Second, every interaction with children in the
public justice system, regardless of whether
they are a victim or in conflict with the law,
should be guided by the desire to rehabilitate
and reintegrate that child into society. Put
another way, every participant in the public
justice system should ensure that their
attitude and approach towards children in the
system, and the decisions they make affecting
those children, makes it more likely that the
children will develop into healthy, robust and
productive members of our society. In that
sense, the Apex Court specifically states that
all should become sensitized to the unique
needs of children. We must move beyond
viewing the children as burdens or
troublemakers, and our goals for these
children should be much more than mere
physical survival or detainment.

As an example of what sensitized means in
this context, the Supreme Court offers the
specific suggestion that each court should
endeavor to create a child friendly ambience
and environment. Indeed, those in the legal
profession quickly become accustomed to
being in court and we sometimes miss how
scary and overwhelming it can be for a child
to be involved in legal proceedings for the first
time. The Supreme Court admits as much,
stating that “the experience in our courts of a
juvenile accused of an offence or the victim of
a sexual offence is traumatic.”Because of this,
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all stakeholders should “act with a high degree
of sensitivity, care and empathy for the [child]
victim and juvenile in conflict . . . . We need to
have some compassion towards them - even
juveniles in conflict with law, since they are
entitled to the presumption of innocence - and
establishing child friendly courts and
vulnerable witness courts is perhaps one
manner in which the justice delivery system
can respond to ease their pain and
suffering.”There are innumerable ways in
which the court's posture of empathy and
sensitivity towards the children can manifest,
including expediting cases involving children,
allowing children to testify via video
conferencing or using partitions in live
testimony to block the view of the accused
from the children, and providing in depth
explanation of any custodial decisions made
to the children.

The crux of the Supreme Court's judgement
in SampurnaBehura v. U.O.L is that while
India undeniably has lawson the books which
seek to protect that “supremely important
asset” that is our children and to give them the
opportunity to grow into productive citizens,
such laws are meaningless if they are not acted
upon, if they are never made more than ink on
paper. We all have our part to play; the time is
now for all to turn our words to action and
catalyze a sea change in how our children are
protected and nurtured.

als  ats oV
aS as o

1) SampurnaBehura v. UOI &Ors., Civ. W.P. No. 473 of 2005,2018(2)SCALE209, para. 2.

2) Id. at para. 42. 3) Id. at para. 22.
6) Id. at para. 96. 7) 1d.

4)Id. at para. 11.  5) Id. at para. 95(16).
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The Rise

of Online Sexual
Abuse of Children

The emerging threats in India include
Cyber Bullying, Online Sexual Abuse,
Online Sexual Exploitation, Cyber
Radicalization, Online Attacks and
Frauds and Online enticement.

13 year old from Tirupur was
recently lured and raped in Chennai
by a21year old man who befriended

her on Facebook. Unfortunately, this is not
an isolated incident and is not the only danger
the internet poses to our Nation's youth. In
2017, India had 331.77 million internet users.
With the growing age of technology and
access to internet, offline forms of crime and
violence against children are finding new
forms of expression in the online world.
While it may not be at the forefront of our
minds, non-contact or virtual abuse can be
just as harmful for children as in-person
physical abuse. Adopting an anonymous
identity and masquerading online allows
perpetrators to commit vicious and depraved
offences with perceived impunity. In a
written reply to Rajya Sabha, Minister for
Electronics and IT, Ravi Shankar Prasad in
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2016 said that, as per the data revealed by the
National Crime Records Bureau (NCRB) in
2015, 1,540 cases of online child sexual abuse
had been registered between 2013 and 2015.
Given the anonymity providedby the
internet and the difficulty in tracking such
crimes, this is understood to be the lower
limit of the actual number of instances of
online abuse.

While developing technology often proves to
be a boon for young minds, providing
developmental and educational benefits, the
access to the internet also exposes them to the
potential risk of online abuse and exploita-
tion. The emerging threats in India include
Cyber Bullying, Online Sexual Abuse,
Online Sexual Exploitation, Cyber
Radicalization, Online Attacks and Frauds
and Online enticement.

Types of Online Sexual Abuse and Impact

Online Sexual Abuse of Children (OSEC)
relates to the online distribution of sexually
explicit and violent content which involves
children. OSEC includes production,
distribution and use of Child Sexual Abuse
Material (CSAM) and includes child pornog-
raphy, 'sextortion', revenge pornography.
This abuse is extremely difficult to track and



quantify as there has not yet been a compre-
hensive survey relating to online child abuse.
Further, as per Aarambh India, an initiative
against online sexual exploitation of children,
there has not yet been a documented case of
webcam sex tourism in India. This is not to
say that the problem does not exist. Just as
India continues to grapple with stopping child
abuse in other areas, such as in-person sexual
abuse (through sex trafficking, for example)
or bonded labour, it is certain that online
abuse is an issue that must similarly be dealt
with. In fact, NCRB data says there has been a
140% increase in the number of criminal cases
booked underthe sections governing child
pornography.More generally, amongst
experts there is a rising concern regarding the
increase in the circulation of sexually explicit
material online within India.

Existing Legislation

Not only is the online exploitation of children
repugnant and reprehensible, India's laws
make clear that such conduct is illegal. Article
39(f) of the Constitution directs the State to
develop policies securing that children are
given opportunities and facilities to develop
in a healthy manner in conditions of freedom
and dignity, and that childhood and youth are
protected against exploitation and moral and
material abandonment. The Convention on
the Rights of the Child (CRC) 1989 was
ratified by India on 12th November 1992 and
specifies that in all actions concerning
children the best interests of the child shall be
a primary consideration [Article 3 (1)]. India
has also signed and ratified the Optional
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Protocol to the Convention on the Rights of
Child on the sale of children, child prostitu-
tion and child pornography in 2004.
Similarly, the Protection of Children from
Sexual Offences Act (POCSO), 2012 is a step
forward in providing special procedures for
children who are survivors of sexual violence.

In prosecuting offences pertaining to OSEC
cases, the Information Technology Act, 2000,
and the InformationTechnology (Amend-
ment) Act, 2008 (Section 67B) are often
invoked. These acts specifically punish
involvement in sexually explicit online or
electronic content depicting children, as
wellas the cultivation, enticement or induce-
ment of children to online relationships with
other children for a sexual act. Punishment
for the first conviction includes imprison-
ment which may extend to 3 years and fine of
up to 5 lakh rupees, and for subsequent
offences, imprisonment may extend to 5 years
and a fine of up to 101akh rupees.

Further, the provisions of the Information
Technology Act have been fortified by the
Protection of Children from Sexual Offences
Act, 2012 which deals with several online
offences against children, including child



pornography and grooming (preparinga child
for engaging in sexually explicit conduct).
Section 11 makes it illegal for a person to
create or entice a child to create any sort of
sexual content. Punishment for this crime is
imprisonment up to three years and a fine.
Section 13 criminalizes the use or transmis-
sion of real or simulated images of a child for
pornographic purposes. Similarly, section 15
penalizes the possession of child pornogra-
phy, which is punishable by up to three years
imprisonment and a fine.

Conclusion

There is a rising tide of online sexual violence
being perpetrated against our Nation's
children which can only met by a swift and
forceful response. It is no time to duck our
collective heads in the sand and pretend that
nothing is wrong; the safety and security of
our children is at stake. Thankfully, it appears
that many, including the judiciary, are
beginning to take notice of this. In fact, the
Supreme Court of India recently took a suo
moto action on a letter written by Prajwala, a
Hyderabad based NGO addressed to the
Chief Justice which highlighted the issueof
massive circulation of two videos of sexual
violence over the internet and internet based
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messaging platforms by seeking response
from the concerned ministries and states. As a
result of which a Committee was setup by the
Ministry of Home Affairs to take the cogni-
zance of the issues related to cyber-crimes and
to suggest a road map for tackling its various
facets. The Committee recommended two
schemes viz the Scheme for setting up of
Indian Cyber Crime Co-ordination Centre
and the Scheme for setting up of Cyber Crime
Prevention against Women and Children

(CCPW).

Keeping in consideration these developments,
it is critical that children and adults are
educated to exercise caution in order to save
children from various forms of exploitation
and reduce the chances of their vulnerability.
Moreover, all stakeholders in the broader
public justice system (judges, public prosecu-
tors, law enforcement, social services, NGOs,
etc.) should be aware of the new crimes
enabled by the rise of the internet. Because of
this, all should remain vigilant against this
scourge, and be sensitive to the child victims.
These children are our future and their
security and development should be our
primary concern.
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1) Retrieved from: http://www.firstpost.com/india/child-grooming-india-must-take-measures-to-protect-children-from-online-sexual-abuse-

3438528.html

2) Retrieved from:https://www.statista.com/statistics/255146/number-of-internet-users-in-india/
3) Retrieved from: http://indianexpress.com/article/india/india-news-india/over-1540-online-child-abuse-cases-registered-in-2-yrs-ncrb-

4382518/

4) Retrieved from: http://indianexpress.com/article/india/india-news-india/ over-1540-online-child-abuse-cases-registered-in-2-yrs-ncrb-

4382518/

5) UNICEF(2016).Child Online Protection in India, New Delhi, India. Retrieved from:

http://unicef.in/Uploads/Publications/Resources/pub_doc11 5.pdf

6) Retrieved from: http://lawandpracticeblog.com/cyber-pornography-india-in-re-prajwala-case/
7) The latter was approved by the government with the sanctioning of the budget too. Now the government has been directed by SC to
submit a report on the implementation of these recommendations, which widely remains a big question.
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Human Trafficking

The International Labour Organization estimates that there
are 20.9 million victims of human trafficking globally.

o  68% of them are trapped in forced labour.

o 26% of them are children: 5.5 million child victims.

o 55% are women and girls

0.001%

PROPORTION OF EUROPHEANS
. PERCENTAGE OF INVOLVED IN TRAFFICKING

VICTIMS RESUCED  THAT ARE CONVICTED

Laws that ensur
The Constitution of India

Article 21 Right to Life: Protection of life and personal
liberty
Article 23 Prohibition of traffic in human beings and
forced labour

Article 23(1) of the Indian Constitution bans "beggar"
and other forms of forced labour.

The Acts that enforce these rights are:

The Indian Penal Code

Immoral Traffic Prevention Act, 1956

Bonded Labour System (Abolition) Act 1976

Child Labour (Prohibition and Regulation) Act 1986
Transplantation of Human Organs Act 1994.
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s a crime

1.2 million children in India are subjected to

commercial sexual exploitation. (Free a Girl
ECPAT 2014)

9,104 trafficked children in 2016, a 27%
increase from 2015 (National Crime Records Bureau)

An increase of 25.8% under crimes against
Human Trafficking registered between 2015
2014 (Crime in Report India)

27994 Women and 23699 Children were
rescued from human trafficking during 2014-
2016 (Crime in Report India)

More than 19000 women & children
reported

freedom for all
The Bonded Labour System (Abolition) Act, 1976

The act renders all bonded labour systems (agreements, pacts, tradition,
custom, etc) to be null and void and hence frees all bonded labours from
their debt to the creditors. It also bans any person shall pursue or compel a
person to enter into forced labour or a bonded labour system. Victims of
bonded labour are not liable to repay their debt, and any property that was
taken from the bonded labourer is to be restored. All legal proceeding
against bonded labourers for inability to replay their debt or abide by the
bonded system are dismissed. As per the law, the bonded labour can not be
evicted from his home even when the bonded system has been dissolved.
Creditors are not permitted to accept any payments and those who do are
punishable up to three years of imprisonment and fine.

The Child Labour (Prohibition and Regulation) Act 1986

The Act prohibits the employment of children below the age of 14 years in
hazardous occupations identified in a list by the law. The list was expanded in
2006, and again in 2008. In 2016, the Act was amended (not in force as of 30
July 2016) to prohibit employment of child below 14 years in all occupation
(except for helping in non-hazardous family business and of child artists in
the entertainment industry and sports).

The Indian Penal Code , 1860

Section 366 — Kidnapping a woman to compel intercourse.

Section 366A — Procuration of a minor girl.
Section 366B — Importation of a girl from a foreign country.

Section 370- Trafficking of person (depending on the crime
punishment for7 to 10 years of imprisonment and in some
cases life)

Section 370A- Exploitation of a trafficked person (depending

on the crime punishment for 3 to 7 years of imprisonment and fine)
Section 371 - Habitual dealing in slaves (depending on the crime
punishment up to 10 years of imprisonment and fine)

Section 372 and 373- Selling and buying a minor for the purposes of
prostitution (depending on the crime punishment up to 10 years of
imprisonment and fine)

Section 374- Unlawful compulsory labour (up to | year
imprisonment and fine)

# The Immoral Traffic (Prevention) Act 1956

« Section 3(1) - Managing or keeping a brothel or assisting in either
Section 3(2) - Knowingly allowing premises to be used as a brothel
Section 4(1) - Knowingly living on the earnings of a major prostitute
Section 4(|) — Knowingly living on the earning of a minor prostitute
Section 5 — Trafficking
Section 6 — Detaining a person in a brothel
Section 7(1) — Carrying on prostitution in a public place
Section 7(1-A)—Carrying on prostitution in a public place with a
minor
Section 7(2) — Keeper of public place allowing prostitution
Section 9 — Seduction of a person in custody
Article 23(1) of the Indian Constitution bans "beggar" and other
forms of forced labour.

The Acts that enforce these rights are:

The Indian Penal Code

Immoral Traffic Prevention Act, 1956

Bonded Labour System (Abolition) Act 1976

Child Labour (Prohibition and Regulation) Act 1986
Transplantation of Human Organs Act 1994.
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